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Dear Secretary Rumsfeld:

I am writing to inform you of our recent report Ending Secret Detentions, a copy
of which is enclosed, and to urge that you to take steps immediately to allow regular,
unrestricted access by the International Commaittee of the Red Cross (ICRC) to all US-
held prisoners being detained abroad, including those being held at undisclosed locations.
In addition, we urge that you report to Congress on the numbers and locations of these
prisoners, and inform their families as to their whereabouts and legal status.

As our report details, there are credible reports dating as far back as December
2002 that the United States 1s holding prisoners not only at the military bases in
Guantanamo Bay, Cuba, and Bagram, Afghanistan, but also in: Jalabad, Asadabad and
Kabul in Afghanistan; Kohat and Alizai in Pakistan; the U.S. Naval Base on Diego
Garcia; on U.S. military ships, including the USS Bataan and the USS Peleliu; and at
other undisclosed locations.

The U.S. Government has refused to confirm or deny whether it 1s holding
individuals secretly and without disclosure in these locations. But your recent admission
that on October 31, 2003, you ordered a prisoner to be secretly detained without
providing notification of his detention to the ICRC, along with the acknowledged practice
of holding certain detainees in “undisclosed locations,” reinforces concerns that there are
many other prisoners being held secretly in U.S. custody around the world.

In January, the ICRC formally requested that it be given access to all US-held
detainees abroad, including those held at undisclosed locations. Today, more than six
months later, the United States has still failed to provide ICRC access to these prisoners.

Secret detentions and disappearances facilitate torture and have long been the
hallmark of despotic regimes. These practices are illegal and unworthy of the United
States. I urge that you grant immediate and unfettered access by the ICRC to all US-held
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prisoners, inform the families of those being held of their whereabouts and their legal
status, and report fo'&C‘ongress on the numbers and locations of all US-held prisoners

being detained abroad.

I appreciate your prompt attention to this matter and look forward to hearing your
response to this letter and our report.

Sincerely,
Elisa Massimino u i
Washington Director f

Enclosures
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Dear Deputy Secretary Wolfowitz:

I am writing to inform you of our recent report Ending Secret Detentions, a copy
of which is enclosed. Human Rights First urges that you do all you can to ensure to
regular, unrestricted access by the Intemational Committee of the Red Cross (ICRC) to
all US-held prisoners being detained abroad, including those being held at undisclosed
locations. In addition, we urge that the Administration report to Congress on the numbers
and locations of these prisoners, and inform their families as to their whereabouts and

legal status.

As our report details, there are credible reports dating as far back as December
2002 that the United States 1s holding prisoners not only at the military bases in
Guantanamo Bay, Cuba, and Bagram, Afghanistan, but also in: Jalabad, Asadabad and
Kabul in Afghanistan; Kohat and Alizai in Pakistan; the U.S. Naval Base on Diego
Garcia; on U.S. military ships, including the USS Bataan and the USS Pelehiu; and at
other undisclosed locations.

The U.S. Government has refused to confirm or deny whether it is holding
individuals secretly and without disclosure in these locations. But the recent admission
by Secretary Rumsfeld that he ordered a prisoner to be secretly detained without
providing notification of his detention to the ICRC, along with the acknowledged practice
of holding certain detainees in “undisclosed locations,” reinforces concerns that there are
many other prisoners being held secretly in U.S. custody around the world.

In January, the ICRC formally requested that it be given access to all US-held
detainees abroad, including those held at undisclosed locations. Today, more than six
months later, the United States has still failed to provide ICRC access to these prisoners.
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Secret detentions and disappearances facilitate torture and have long been the
hallmark of despotic regimes. These practices are illegal and unworthy of the United
States. I urge you to support granting immediate and unfettered access by the ICRC to all
US-held prisoners, ensuring that the families of those being held are informed of thetr
whereabouts and their legal status, and submission of a report to Congress on the
numbers and locations of all US-held prisoners being detained abroad.

I appreciate your prompt attention to this matter and look forward to hearing your
response to this letter and our report.

Sincerely, . ¢

el g

Elisa Massimino
Washington Director
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LAWYERS COMMITTEE FOR HUMAN RIGHTS

July 26, 2004

The Honorable Paul Wolfowitz
Deputy Secretary of Defense
Department of Defense
Washington, D.C. 20301

Dear Mr. Secretary:

Thank you for meeting with the human rights executive directors on Wednesday. I
am writing to summarize the points I raised with respect to current U.S. military
detention and interrogation practices, and look forward to receiving your responses
to our proposals. At the request of your staff, we also have provided 20 additional
copies of Human Rights First’s recently issued report, Ending Secret Detentions,
which addresses many of the issues I summarized at the meeting.

Given the very serious nature of the abuses that have already been disclosed, at
Abu Ghraib prison and elsewhere, it 1s clear that there is a systemic problem at
U.S.-controlled detention and interrogation facilities that needs to be addressed.

General Mikolashek’s report further underscores this need for broad-based
corrective actions.

When we met, I outlined three specific actions that we urge you to adopt quickly.
The first is that you, Secretary Rumsfeld, and ideally the President make strong
public statements clanifying current U.S. interrogation policy. Specifically, you
should state in detail that torture and all other forms of cruel, inhuman and
degrading treatment or punishment are strictly forbidden. You should make clear
that all coercive interrogation techniques that cause pain, suffering, or humiliation
are strictly prohibited. Military JAG officers should be present in each detention
facility to provide legal guidance and to ensure that these rules are followed. And
you should communicate throughout the system that anyone who violates these
rules will be strictly disciplined and subject to prosecution.

Second, beginning immediately you should end secret or incommunicado
detentions of the type described in our report. The Intemational Comynittee of the

Hesdguariers

333 Saventh Avenus
13® Figor
Mew York, N.Y. 10081

Tel: (212) 845-5200 ,
Fax: (212) B45-5298

Washingten D.C. Office

100 Marylsnd Avenue, N.E.
Suite 500
Washiagton, D.C. 20002

Tel: (202) 547-5682
Fax: (202) 543-5999

www.HumanRightsFirst.org

Red Cross (ICRC) should be given unrestricted access to every detainee in U.S. 0SD 1185 9-04
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custody or control. The ICRC should be allowed to communicate the fact of these detentions to the
family members of the detainees. And you should communicate to appropriate committees of
Congress the locations of all detention facilities and other relevant information they may request
about current detention practices and policies.

Finally, we urge you to call for and support the establishment of an independent, comprehensive
investigation of all U.S. military and intelligence detention and interrogation policies and practices
in Iraq, Afghanistan, Guantanamo Bay, and elsewhere in the world. As I stressed at our meeting,
there are now close to 100 Executive Branch and Congressional investigations and inquiries
underway on these topics. While many of these investigations are useful, there is a compelling need
for a single, independent entity to piece together all of the elements, to present a full picture of what
has happened, to identify the systemic problems that have emerged, and to issue recommendations to
ensure such systemic abuse cannot easily recur. Nothing short of this type of comprehensive inquiry
will satisfy public skepticism or, in our judgment, go far enough to correct the serious problems that
exist.

I look forward to hearing your response to this proposal. We reiterate our willingness to meet with
your staff to discuss any of these points in greater detail.

Sincerely,

Michael Posner
Executive Director

.
{__} human rights first Page 201 2
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About Us

For the past quarter century, Human Rights First (the new name of Lawyers Committee for

Human Rights) has worked in the United States and abroad to create a secure and humane

world by advancing justice, human dignity and respect for the rule of law. We support human

rights activists who fight for basic freedoms and peaceful change at the local level; protect

refugees in flight from persecution and repression; help build a strong international system of .

justice and accountability; and make sure human rights laws and principles are enforced in the

United States and abroad.
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U.S. Operated Detention Facilities in the “War on Terror”

Afghanistan Legal issues in cases of both
Disclosed disclosed and undisclosed
e Collection Center at the U.S. Air Force Base locations:
in Bagram. Disclosed

» Detention facility in Kandahar (an
“intermediate” site, where detainees await
transport to Bagram).

In the cases where detention facilities
are well known, there is no information

. y : : . or only conflicting information about
e Approximately 20 “outlying transient sites

{(used to hold detainees until they may be
evacuated either to Kandahar or Bagram).

how many individuals are held there,
troubling information about inadequate
provision of notice to families about the

Susp ected fact of detainees’ capture and condition,
Detention facilities in: and unclear or conflicting statements
e Asadabad® about detainees’ legal status and rights.
e Kabul* While the ICRC has visited these
o Jalalabad® facilities, their visits have been
e Gardez* undermined in ways contrary to the
letter and spirit of binding law.
e Khost*
* Cia interrogation facility at Bagram In other cases, the existence of the
e Cia interrogation facility in Kabul detention facility is acknowledged by the
(known as “the Pit”) United States (as in the case of more
*These sites may be part of the approximately 20 “outlying than a dozen detention facilities in Irag)
transient sites.” but very little else is known, particularly

the nature of the detainees’ legal status ]

Guantanamo Bay, Cuba and rights.
Disclosed Suspected

o U.S. Naval Base at Guantanamo Bay

These are cases where the detention

Ira facility itself is not officially
‘ acknowledged but has been reported by

Disclosed multiple sources. In the absence of
e Abu Ghraib (near Baghdad) official acknowledgment, there is of

e Camp Cropper (near the Baghdad Airport) course no information on how many
e Camp Bucca (near Basra) might be held at such facilities, whether

their families have been notified, why
they are held, or whether the ICRC has
access to them (indeed, the ICRC has
stated publicly that they do not).

e Nine facilities under division or brigade
command

e Facilities run by military divisions:
e 1% Infantry Division DIF (Tikrit)

A Ruman Rights First Report
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Ending Secret Detentions

¢ 1 Marine Expeditionary Force DIF (Al Fallujah)
e 1* Cavalry Division DIF (Baghdad)
e 1* Armored Division DIF (Baghdad)
e Multi-National Division-South East (Az Zubayr)
e Facilities run by military brigades:
¢ Dayyarah West (Multi-National Brigade - North)
e Tal Afar (Multi-National Brigade - North)
e Al Hillah (Multi-National Division - Center South)
e Wasit (Multi-Nationat Division - Center South)

¢ In addition, there are a number of “brigade holding areas in division sectors” where
detainees may be held up to 72 hours before transfer to Division facilities.

e Ashraf Camp. Ashraf Camp is a detention facility for Mujahideen-E-Khalq (MEK), an
Iraqi based organization seeking to overthrow the government in Iran. Ashraf Camp
was disclosed as a detention site for MEK detainees in February 2004, but as of June 1,
2004, the Coalition Press Information Center (CpriC) refused to discuss the status or
location of the MEK detainees.

Pakistan

Suspected
e Kohat (near the border of Afghanistan)

e Alizai

Diege Garcia

Suspected

 United States and United Kingdom officials deny repeated press reports indicating that
at least some individuals are being detained on the British possession of Diego Garcia,
including, at one time, Hambali (Riduan Isamuddin), the leader of the Jemaah

Islamiyah.

Jordan

Suspected
e Al Jafr Prison (CiA interrogation facility)

United States

Disclosed

e Naval Consolidated Brig (Charleston, South Carolina). This is where the U.S.
Government is detaining at least three individuals as “enemy combatants™: two U.S. ,
citizens, Jose Padilla and Yaser Hamdji, as well as Ali Saleh Kahlah al-Marri, a Qatan '

national residing in the United States.

Suspected
e [U.S. Naval Ships: USS Bataan and USS Peleliu.

A Human Rights First Report
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. Introduction

More than 3,000 suspected terrorists have been arrested in many countries. Many
others have met a different fate. Put it this way, they're no longer a problem to the

United States and our friends and allies.

President George W. Bush
State of the Union Address
February 4, 2003

In April, the U.S. Supreme Court heard oral arguments in the cases of Jose Padilla and Yaser
Hamdi ~ both U.S. citizens who have been held in military detention facilities for more than two
years. One Justice wondered aloud how the Court could be sure that government interrogators
were not abusing these detainees. You just have to “trust the executive to make the kind of
quintessential military judgments that are involved in things like that,” said Deputy Solicitor
General Paul Clement.' Later that evening, CBS’s 60 Minutes broadcast the first shocking
photographs of U.S. troops torturing Iraqi prisoners at the Abu Ghraib detention center in Iraq.

The photos from Abu Ghraib have made a policy of “trust us” obsolete. But they are only the
most visible symptoms of a much larger and more disturbing systemic illness. Since the attacks
of September 11, the United States has established a network of derention facilities around the
world used to detain thousands of individuals captured in the “war on terrorism.” Information
about this system - particularly the location of U.S. detention facilities, how many are held
within them, on what legal basis they are held, and who has access to the prisoners ~ emerges in
a piecemeal way, if at all, and then largely as a result of the work of investigative reporters and
other non-governmental sources. The official secrecy surrounding U.S. practices has made
conditions ripe for illegality and abuse.

Several of these facilities, including the U.S. military bases at Guantanamo Bay, Cuba, and at
Bagram Air Force Base in Afghanistan, are well known. The existence of these facilities - and
the fact of unlawful conduct within them - have been widely publicized and well documented.’
Nonetheless, there is still no or only conflicting information about how many individuals are
held there, troubling information about inadequate provision of notice to families about the fact
of detainees’ capture and condition, and unclear or conflicting statements about detainees’ legal
status and rights. While the International Committee of the Red Cross (1CRC) has visited these
facilities, their visits have been undermined in ways contrary to the letter and spirit of binding
law.

A Human Rights First Report
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4 - Ending Secret Detentions

In addition, there are detention facilities that multiple sources have reported are maintained by
the United States in various officially undisclosed locations, including facilities in Iragq,
Afghanistan, Pakistan, Jordan, on the British possession of Diego Garcia, and on U.S. war ships
at sea. U.S. Government officials have alluded to detention facilities in undisclosed locations,
declining to deny their existence or refusing to comment on reports of their existence.! A
Department of Defense official told Human Rights First in June 2004 that while Abu Ghraib and
Guantanamo’s Camp Echo were open to discussion, “as a matter of policy, we don’t comment on
other facilities.”* Similarly, Captain Bruce Frame, a U.S. army spokesman from CENTCOM, the .
unified military command that covers Africa, the Middle East, and Central Asia, told Human
Rights First only that there “may or may not” be detention centers in countries other than Iraq
and Afghanistan in CENTCOM’s area of responsibility.’

The Known Unknowns

What is unknown about this detention system still outweighs what is known about it. But
facilities within it share in common key features that -~ while having unclear benefits in the
nation’s struggle against terrorism — make inappropriate detention and abuse not only likely, but
virtually inevitable.

First, each of these facilities is maintained in either partial or total secrecy. For the past half-
century, the United States has considered itself bound by international treaties and U.S. military
regulations that prohibit such blanket operating secrecy. Yet in this conflict, the 1CrRC - which
the United States has long respected as a positive force in upholding international humanitarian
law — has repeatedly sought and been denied access to these facilities.® As the ICRC recently
noted in a public statement:

Beyond Bagram and Guantanamo Bay, the ICRC is increasingly concerned about the fate
of an unknown number of people captured as part of the so-called global war on terror
and held in undisclosed locations. For the ICRC, obtaining information on these
detainees and access to them is an important humanitarian priority and a logical
continuation of its current detention work in Bagram and Guantanamo Bay.’

Indeed, Human Rights First has been unable to identify any official list of U.S. detention
facilities abroad employed in the course of the “war on terrorism.” There is likewise no public
accounting of how many are detained or for what reason they are held. And there has been a
disturbing absence of serious congressional oversight of both known and undisclosed detention

facilities.®

Second, these facilities have thrived in an environment in which the highest levels of U.S.

civilian leadership have sought legal opinions aimed at circumventing the application of

domestic and international rules governing arrest and detention. Where it would have once

seemed crystal clear to military commanders and on-the-ground military custodians alike that

the Geneva Conventions governed the arrest and detention of individuals caught up in the

conflicts in Iraq and Afghanistan, this Administration has challenged the applicability of those :
rules. In several recently leaked legal opinions from White House Counsel, and the
Departments of Defense and Justice, it has become clear that some in the Administration have
given a green light to the wholesale violation of these rules.®
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As a result, it remains unclear what legal status has been assigned to those being detained at :
these U.S.-controlled facilities. Are they prisoners of war, civilians who took a direct part in
hostilities (who the Administration calls “unlawful combatants”), or are they suspected of
criminal violations under civilian law? The Administration has applied no clear system for
defining their status. It also is unclear under many circumstances which U.S. agency is
ultimately responsible for their arrest or the conditions of their confinement. And it now seems
that U.S. military and intelligence agencies are involved in their interrogation, as well as civilian
or foreign government contractors to whom aspects of detention and interrogation has been
outsourced. It is likewise unclear to whom a family member or legal representative can appeal
to challenge the basis for their continued detention.

Finally, the U.S. government has failed to provide prompt notice to families of those captured
that their family member is in custody, much less information- about their health or
whereabouts. In such cases, the families of individuals removed to such unknown locations
have had no opportunity to challenge detentions that may continue for extended periods.” For
example, Saifullah Paracha, according to information his family received from the 1CRC, has
been detained at Bagram Air Force Base for more than 11 months. His wife and children remain
in the dark, not only of the reason for his detention, but also when they can expect Mr. Paracha
to be released or tried.” Other individuals captured more than a year ago remain in detention at
other undisclosed locations.® The lack of information to family members about these detainees
violates U.S. legal obligations and sets a negative precedent for treatment that may directed at
U.S. soldiers in the future. It also engenders great anguish and suffering on the part of the
families of detainees — no less than did the practice of “forcible disappearance” in past decades ~
while engendering enormous hostility toward the United States.

In the Interest of National Security

The Administration has argued that, faced with the unprecedented security threat posed by
terrorist groups “of global reach,™ it has had to resort to preventive detention and interrogation
of those suspected to have information about possible terrorist attacks. According to the
Defense and Justice Departments, a-key purpose of these indefinite detentions is to promote
national security by developing detainees as sources of intelligence. And while much of what
goes on at these detention facilities is steeped in secrecy, intelligence agents insist that “[w]e’re
getting great info almost every day.”*

Whatever the value of intelligence information obtained in these facilities - and there is reason
to doubt the reliability of intelligence information gained only in the course of prolonged
incommunicado detention® - there is no legal or practical justification for refusing to report
comprehensively on the number and location of these detainees - or to fail to provide the
identities of derainees to the ICRC, detainees’ families, their counsel, or to others having a
legitimate interest in the information (unless a wish to the contrary has been manifested by the

persons concerned).

The United States is of course within its power to ask questions and to cultivate local sources of
information. And the United States certainly has the power to detain ~ in keeping with its
authority under the Constitution and applicable international law - those who are actively
engaged in hostilities against the United States, or those suspected of committing or conspiring i
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to commit acts against the law. But it does not have the power to establish a secret system of
off-shore prisons beyond the reach of supervision, accountability, or law.

Finally, even if some valuable information is being obtained, there are standards on the
treatment of prisoners that cannot be set aside. The United States was founded on a core set of
beliefs that have served the nation very well over two centuries. Among the most basic of these
beliefs is that torture and other cruel, inhuman or degrading treatment is wrong; arbitrary
detention is an instrument of tyranny; and no use of government power should go unchecked. : g
The refusal to disclose the identity of detainees, prolonged incommunicado detention, the use of |
secret detention centers, and the exclusion of judicial or ICRC oversight combine to remove
fundamental safeguards against torture and ill-treatment and arbitrary detention. Current

practices which violate these principles must be stopped immediately.

The abuses at Abu Ghraib underscore the reason why, since the United States’ founding,
Americans have rejected the idea of a government left to its own devices and acting on good
faith in favor of a govemment based on checks and balances and anchored to the rule of law. As
James Madison noted, “[a] popular Government without popular information, or the means of
acquiring it, is but a Prologue to a Farce or Tragedy.”® This nation’s history has repeatedly
taught the value of public debate and discourse. To cite one example, the United States learned
this 30 years ago when a series of congressional investigations uncovered widespread, secret
domestic spying by the CIA, NSA, FBI, and the Army - revelations whose impact on the
intelligence agencies was, in former Cia Director Stansfield Turner’s words, “devastating.””

We should be clear -~ the United States has important and legitimate interests in gathering
intelligence information and in keeping some of this information secret. But we are not
demanding the public release of any information that would compromise these interests. What
we are calling for is an official accounting ~ to Congress and to the ICRC ~ of the number,
nationality, legal status, and place of detention of all those the United States currently holds.
We ask that all of these places of detention be acknowledged and open to inspection by the
ICRC, and that the names of all detainees by made available promptly to the ICRC and to others
with a legitimate interest in this information. Neither logic nor law supports the continued
withholding of the most basic information about the United States’ global system of secret

detention. Trust is plainly no longer enough.

Michael Posner and Deborah Pearlstein

New York
June 17, 2004
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[A] large number of terrorist suspects were not able to launch an attack last year
because they are in prison. More than 3,000 of them are al-Qazida terrorists and they

were arrested in over 100 countries.

Coordinator for Counterterrorism Cofer Black

Remarks on the Release of the Annual Patterns of Global Terrorism 2002 Report
April 30, 2003

While the United States has made it clear that it has arrested and detained thousands of
individuals in the “war on terrorism” since September 11, 2001, it has provided scant information
about the nature of this global detention system - information that is critical to preventing

incidents of illegality and abuse.

In some cases, the detention facility itself is well known - as in the case of the U.S. Naval Base at
Guantanamo Bay, Abu Ghraib prison in Iraq, or the U.S. Air Force Base at Bagram, Afghanistan
- but there is no or only conflicting information about how many individuals are held there,
troubling information about inadequate provision of notice to families about the fact of
detainees’ capture and condition, and unclear or conflicting statements about detainees’ legal
status and rights. While the ICRC has visited these facilities, their visits have been undermined
in ways contrary to the letter and spirit of binding law.

In other cases, the existence of the detention facility is acknowledged by the United States - as
in the case of more than a dozen detention facilities in Iraq - but very little else is known,
particularly the nature of the detainees’ legal status and rights. And families in Iraq tell too
many stories about loved ones arrested by coalition forces there without families understanding

why - family members who then effectively disappear.

Finally, there are cases in which the existence of the detention facility itself is not officially
acknowledged but has been reported by multiple sources - for example, Kohat and Alizai in
Pakistan; Jalalabad, Asadabad, and Kabul in Afghanistan;* the U.S. Naval Base on Diego Garcia;
and U.S. military ships, particularly the uss Bataan and the uss Peleliu.”® In the absence of
official acknowledgment of such undisclosed locations, there is of course no information on how
many might be held at such facilities, whether their families have been notified, why they are
held, or whether the 1CRC has access to them (indeed, as noted above, the ICRC has stated

publicly that it does).
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U.S. concerns for the security
of lawful detention facilities
and for force protection are
of course appropriate. But it
is contrary to U.S. law and
policy that information be
withheld or  classified
without a basis in law. As
the Federation of American
Scientists recently empha-
sized in a letter to the
Information Security Over-
sight  Office  expressing
concem that General
Taguba’s Abu Ghraib report
had been inappropriately
classified: “ITlhe executive
order that governs national
security classification states
that ‘In no case shall
information be classified in
order to... conceal violations
of law.””* More to the point,
it is wunclear either how
disclosing, in a compre-
hensive and regular manner,
the following basic infor-
mation endangers legitimate
U.S. missions abroad: |

Mohammed Ismail Agha

Mohammed Ismail Agha, now 15 years old, spent 14 months of
his life in U.S. custody, first in Afghanistan and later in Camp
Iguana at the U.S. Naval Base at Guantanamo Bay. Mr. Agha
comes from Durabin, an isolated agricultural willage 1n
Afghanistan. According to Mr. Agha, Afghan soldiers captured
him and turned him over to U.S. soldiers, who flew him to
Bagram Air Force Base, where he spent more than six weeks.
Mr. Agha described Bagram as a “very bad place.” Guards
prevented him from sleeping by yelling and kicking his door.
At Bagram, Mr. Agha was interrogated every day and
questioned about his affiliation with the Taliban or other
Islamic groups. During his interrogations, he stated his
interrogators “made me stand partway, with my knees bent,
for one or two hours. Sometimes I couldn’t bear it any more
and | fell down, but they made me stand that way some more.”
He was told if he did not confess he would be taken to
Guantanamo Bay. After six weeks at Bagram, Mr. Agha was
hooded, his wrists and ankles chained, and flown to
Guantanamo Bay where he spent more than a year. While in
Guantanamo, Mr. Agha, being the eldest son and major
support for his family, was worried about them Despite
writing a few letters home, his family was unaware of his
whereabouts for almost a year. His father “went to all the
work sites in the towns” to no avail, eventually concluding his
son “must be dead.” Mr. Agha was finally released on January
29, 2004. ¥

e How many individuals are currently held by the United States at military or
intelligence detention facilities;

o What legal status these detainees have been accorded (e.g. as prisoners of war,
“unlawful combatants,” or some other status) and what process is followed to

determine this status;

o Whether the detainees have received unrestricted visits from the ICRC;

¢ Whether the immediate families of the detainees have been notified of their loved
ones’ location, status, and condition of health.*

A Human Rights First Report

OSD AMNESTY/CCR 18
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According to CENTCOM, the U.S.
unified military command with
operational control of U.S. combat
forces in the region, coalition
forces have only one general
detention facility in Afghanistan:
the Collection Center at the U.S.
Air Force Base in Bagram. An
acknowledged U.S.  detention
facility in Kandahar is considered
an “intermediate” site, where
detainees await transportation to
Bagram.** In addition, CENTCOM
acknowledges a series of “outlying
transient sites” that are used to
hold detainees until they may be
evacuated either to Kandahar on
their way to the detention facility
at Bagram, or directly to the
detention facility at Bagram.”
Some reports put the total number
of these facilities at 20.*°

Non-governmental organizations
and press have reported the
existence of detention facilities in
Asadabad,” Kabul, and Jalalabad,
and two under the command of
Special Forces in Gardez and
Khost.* In addition 1o the
detention facility under military
command at Bagram Air Force
Base, numerous sources cite an
interrogation facility under CiaA

control at Bagram as well® A
recent press report revealed a

primary CIA interrogation facility
to be in Kabul, known as the Pit.*

Until the events of the past few
months, the
Defense had taken the position

Department  of

{i. The Known Unknowns - 9

Saifullah Paracha

Saifullah Paracha’s family understands that he was brought
to Bagram Air Force Base in July 2003. Mr. Paracha 1s a
U.S. permanent resident. He is a Pakistani citizen who
came to the United States for his post-college studies in
1971. He lived in the U.S. until the mid-1980s, when he and
his family decided to move back to Pakistan. Along with
an American partner, Charles Anteby, he mantained an
import/export company dealing in exporting clothing to
the United States from Pakistan. According to Mr.
Paracha’s wife, Mr. Anteby set up a meeting with Kmart in
Bangkok and asked Mr. Paracha to fly down for the
meeting. Mr. Paracha boarded the Air Thai plane to
Bangkok, but the driver sent to collect Mr. Paracha at the
Bangkok airport reported that Mr. Paracha had not
deplaned. Air Thai confirmed that Mr. Paracha boarded
the plane. Mr. Paracha’s family received a letter from the
ICRC in August 2003, more than six weeks after he went
mussing, informing them that he was in Bagram Air Force
Base. The family was given his prisoner number. They
have since received additional letters.”

My most dearest Ammi, Farhat, Muneeza, Mustafa and Zahra,
Assalam-o-Alatkum

I pray to Almighty for your welfare, health and happiness. May
Allah keep you in His safe custody. Today after a while I recerved
two of your letters dated 24™ September and October o1, 03 and am
replying immediately. I can only write letters when the 1CRC people
are here, and in their presence, and as fast as possible. Their visits
are their own planming and then the letters are being examined by
the US Authority. This is why it takes time to reach you or me. I am
very happy, satisfied and proud of you that you’re going to the office
and taking care of the family ~ Allah bless you and reward you here
and Thereafter. Also my worries are over when I recewved your
letters about the family, Uzair and business details. I am very happy
to hear about Muniza. Please give her my love also. Mustafa did not
reply on the issue of exercise. Please remind him and tell him not to
fight with Zahra.

Letter of November 17, 2003 from Saif Paracha to hig family,
as transmutted through the International Committee of the Red Cross,
and transiated by his family.

that even the number of people detained by the United States in Afghanistan was classified. In
response to a request by Human Rights First on March 27, 2004, the Department of Defense
answered that “[tJhe number of detainees within Afghanistan is classified due to ongoing
military operations and force protection concerns.”™
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Despite these stated classification restrictions, the Defense Department more recently offered
that there are cutrently 358 individuals detained by the United States in Afghanistan.’* Other
reports put the number at about 380.* The ICRC has counted “some 300" detainees at Bagram

as of May 2004.3¢

The 1CRC has expressed its concern as the periods of detention at Bagram increase that “the U.S.
authorities have not resolved the questions of [the detainees’] legal status and of the applicable
legal framework.”” Indeed, the 1CrC has had limited access to the Bagram facility, and has been
able to meet with certain detainees after they have been held in Bagram for a few weeks.* The
ICRC also reportedly visited Kandahar between December 2001 and June 2002, when it
understood that the Kandahar detention center was only a transit post on the way to Bagram.”
However, evidence emerged more recently that the United States continued to hold some
suspects for longer periods at Kandahar, and the 1CRC asked to be allowed to visit the center
again. After considering the ICRC’s request for three weeks, the Pentagon recently agreed to
begin making arrangements to allow ICRC access again.®® It is still unclear whether the ICRC
will have access to other detention centers (transient or otherwise) in Atghanistan.

From published interviews with those released from detention facilities in Afghanistan, and
discussions with family members of a detainee held at Bagram, there does not appear to be a
family notification policy.® For example, Abdul Gehafouz Akhundzada was arrested in February
2003, and reportedly taken to Bagram Air Force Base. Despite appeals to the United States and
local government officials, as of late 2003, no further information of Mr. Akhundzada was
available.** The family of another detainee at Bagram Air Force Base, Saifullah Paracha, was
notified of his detention at Bagram not by the United States, but by the 1CRC.* Despite
repeated attempts, Human Rights First was unable to discerm whether the Department of
Defense had a family notification policy for detainees in Afghanistan.

Iraq

Despite some improvement, hundreds of families have had to wait anxiously for
weeks and sometimes months before learning the whereabouts of their arrested family
members. Many families travel for weeks throughout the country from one place of
internment to another in search of their relatives and often come to learn about their
whereabouts informally (through released detainees) or when the person deprived of

his liberty is released and returns home.

Report of the International Committee of the Red Cross on lraq
February 2004

The Coalition Press Information Center {CriC) confirms three main detention facilities in Iraq
for security detainees: Abu Ghraib near Baghdad, Camp Cropper near the Baghdad Airport, and
Camp Bucca near Basra in southermn Iraq.® In addition, the cpic Press Office detailed 9
additional facilities under division or brigade command.# Additional facilities run by military

divisions are :

e 1* Infantry Division DIF (Tikrit)
e 1* Marine Expeditionary Force DIF (Al Fallujah)
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s 1* Cavalry Division DIF (Baghdad)

¢ 1% Armored Division DIF (Baghdad)

e Multi-National Division-South East (Az Zubayr)
In areas without division internment facilities, military brigades oversee the detention facilities.
These facilities are in or near the towns of:

e Dayyarah West (Multi-National Brigade - North)

e Tal Afar (Multi-National Brigade - North)

e Al Hillah (Multi-National Division - Center South)

e Wasit (Multi-National Division - Center South)*

In addition, there are “brigade
holding areas in division

sectors...where detainees may Saddam Saleh Al Rawi
be held up to 72 hours Saddam Saleh Al Rawi, a former political prisoner under
before transter to Division Saddam Hussein, was detained for almost four months in Abu
facilities.”# Ghraib by U.S.-led Coalition Forces until he was released on
I March 28, 2004. He reports that he was arrested without
The twelve facilities listed by being given an explanation of the charges against him.
cpiC conflict with remarks According to Mr. Al Rawi's testimony,* he spent the first few
made by General Geoftrey days of his detention in solitary confinement. Following that,
Miller, Deputy Commanding he was removed to another location within the prison where
Fjeneral} Detention Opt?rations he was interrogated and tortured for 18 consecutive days.
in Irag, who stated in May During this time, he was repeatedly kicked, beaten, and had
2004 that ‘t}.le‘re were 14 two of his teeth knocked out. He received one meal every 12
detention 'faclhues in Iraq.® hours. Prison guards threatened him with dogs and stood on
Inc!e.ed, lists of | detention his hands. 4° The soldiers threatened to rape hum if he did not
facilities in Iraq disclosed b}’ provide the soldiers with information. At other umes, they
nor}-govemmental organit- threatened to send him to Guantanamo Bay if he did not
Zations identify  additional comply. His interrogation and torture often lasted for up to0 23
facilities to the ones provided hours. Following his interrogation sessions, he was often
by the CPIC.* prevented from sleeping due to loud music. Before a visit by

the ICRC in January 2004, he reports that he was warned that
if he said anything to the 1crC that the prison guards did not
like, “he would never live to regret it.”¥ When the ICRC
arrived, he did not say anything to them of the conditions of
his confinement, answering most questions, “I don't know.”
He was kept in solitary confinement for approximately three
months before he was released.

The U.S. Government’s
account of the nature of the
legal status of detainees in Irag
has varied substantially. In
April 2003, the Department of
Defense, appropriately, stated
that it was holding derainees
either as prisoners of war
under the Third Geneva

Convention, or as civilian
internees under the Fourth Geneva Convention.® By May 2003, the U.S. Government seemed to

introduce a new category of detainees—“unlawful combatants.”® The category of unlawtul |
combatants seems to have eventually been dropped, and on September 16, 2003, General Janis
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Karpinski, commander of the 8oo™ Military Police Brigade announced that more than 4,000
detainees in Iraq were being held as “security detainees,” separate from prisoners of war and
criminal detainees;” in contrast, security detainees were those who had attacked U.S. forces or
were suspected of involvement in or planning of such attacks.™ It was the first time the term
was used to describe Iraqgi prisoners.® y

The U.S. Government’'s accounting of detainees in Iraq has significantly increased over time,
while the number of those held under recognized lawful categories has drastically diminished.
In May 2003, the U.S. Government indicated it was holding 2000 detainees, of which most were
prisoners of war, along with soo unlawful combatants.*® In late July 2003, 1100 detainees were
held as prisoners of war and “ligh value detainees.”” With the introduction of the security
detainee category in September 2003, the number of prisoners of war plummeted to 300, while
the number of total detainees increased to 10,000 with 4400 security detainees and 5300
criminal detainees. ¥ 1In early Januvary 2004, the total number of detainees was approximately
12,000, while the number of prisoners of war dropped to 20.” The number of security detainees
ballooned as of June 2004, when the Coalition Authority confirmed it was detaining over 6300
security detainees.” Of the more than 6300 security detainees, more than 3000 are detained in
Abu Ghraib, the largest detention facility under Coalition authority in Iraq.”

On June 13, 2004, the Cealition Authority pledged to release or transfer to Iragi control as many
as 1,400 prisoners throughout the country, but would continue to hold between 4,000 and 5,000
people as security detainees.”
While the reduction in numbers is
a positive step, handing over
detainees to Iragi control without
adequate disclosure or certainty of

Wisam Adnan Hameed Ismaeel Hussain

The Christian Peacemakers Team, a religious organization
working in Iraq since 2002, reports that Wisam Hussain,

a 22~year-old taxi driver from Al Dhoura near Baghdad,
disappeared August 7, 2003. When he failed to return
home, his family searched a number of hospitals and Abu
Ghraib prison. They were assured he was not at Abu
Ghraib because though his name was in the prison files, it
was not in the computer database. They retumed to Abu
Ghraib in October 2003, and the officials they spoke to ‘at
the prison informed the family they needed Wisam'’s
identification number to confirm whether he was in the
prison. Wisam is the sole breadwinner in his family,
which consists of his father, mother, four sisters and 2
brothers. His siblings are all under 18 years old. It is
believed he may have been seized because he drove a red
Volkswagen. The U S.-led coalition believed that a red
Volkswagen was connected to a bombing in August 2003,
and subsequently all red Volkswagens and their drivers
were rounded up.®

legal process simply replicates the
secrecy and prisoner vulnerability
marking present detention
pracuces.

In addition to security detainees,
prisoners of war, and criminal
detainees, the Coalition Authority
separately detains members of the
Mujahideen-E-Khalq (MEK), an
Iraqi based organization seeking to
overthrow the government in Iran.
Brigadier General Mark Kimmitt,
Deputy Director for Coalition
Operations, in a press briefing in
early January 2004 commented that
the status of almost 3500 MEK
detainees was being determined.®
There was no mention of their
legal status or under what

authority the United States was detaining them. The Administration then confirmed the
detention of the MEK in a separate detention facility, Ashraf Camp.® In June 2004, the CPIC
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Press Office refused to discuss the situation of the MEK detainees.*® No information regarding
the policy basis for their segregation and the legal basis on which the MEK are being detained

was provided.”

From the outset of the war in Iraq into the occupation, the Administration has asserted the
application of the Geneva Conventions to the conflict, but has failed to properly follow the
Conventions.” The Geneva Conventions, codifying the laws of war, apply in all international
armed conflicts. Under the Geneva Conventions, there are two categories of individuals who can
be detained by an occupying power: prisoners of war and civilians.®® Generally, prisoners of war

are to be released at the end of active hostilities.”®

There are two narrow bases on which an occupying power can detain civilians: (1) if it is
“necessary, for imperative reasons of security,” and (2) for penal prosecutions.” The Conventions
do not mention a separate category of “security detainees.” In addition, Article § of the Fourth
Geneva Convention permits detaining powers to deny persons rights of communication under
the Convention where there is a “definite suspicion” of activities that are “hostile to the
security” of the occupying power. The burden of definite suspicion is a high burden that must be
individualized and not of a general nature.”” And the power (o detain such persons is restricted
to cases where “absolute military security so requires.”” Even under these circumstances, all
other protections under the Fourth Geneva Convention apply. In particular, Article 5 requires
that such individuals “shall nevertheless be treated with humanity...[and] be granted the full
rights and privileges of a protected person under the present Convention at the earliest date”

possible. The security of the occupying power does not empower the occupier to deprive such
individuals of other protections under the Fourth Geneva Convention, such as the right to

receive medical attention if necessary, the right to see a chaplain if the detainee was seriously ill,
and the protection against torture.”*

The comprehensiveness of the ICRC’s access to all detention facilities is unclear. According to
the ICRC’s 2004 report on Irag, the ICRC has access to some of the detention facilities in Iraq,
including Camp Cropper, Al Russafa, Abu Ghraib, Camp Bucca, as well as several temporary
internment places such as Talil Airforce Base and detention facilities in Tikrit and Mosul.” It is
unclear whether the 1CRC has access to additional facilities. Moreover, despite having granted
the ICRC access to some facilities, the United States has denied the I1CRC access to particular
prisoners within those facilities. Indeed, some detainees have been moved in order to evade

ICRC monitoring.”

Finally, the system created by the Coalition Provisional Authority (CPA) to inform families of
detainees of their loved ones’ capture remains inadequate. As the New York Times reported in
March on Iraqi experiences:

Often they were led away in the middle of the night, with bags over their heads and no
explanation. Many people have said that when they asked soldiers where their family
members were being taken, they were told to shut up. A few hundred women have also
been detained. And complicating the families’ searches, there are several major prisons
and hundreds of smaller jails and bases across Iraqg.”

U.S. forces in conjunction with the crA maintain a list of detainees in U.S. custody and provide
the list to the 1CrRC.”” In addition, there is an Iraqi Assistance Center and nine General

A Human Rights First Report

OSD AMNESTY/CCR 23



14 - Ending Secret Detentions

Information Centers in Baghdad where lists are accessible.” Those with an internet connection
can access detainee information via the CrA website.*

However, the list is not comprehensive in that it does not include detainees held at Mosul or
Tikrit.® It often does not contain full names of detainees; translation renders some names
unrecognizable to family members; or the identification numbers for detainees do not
correspond with the list."* Many families are not in a position to travel to one of the centers in
Baghdad to locate information.®® Moreover, the ICRC reports that capture cards, required for
prisoners of war under the Third Geneva Convention, containing biographical information were
often incomplete, making it difficult for the 1CrC to effectively notify families.** Even when
families are able to locate their loved ones in detention, military personnel cite the average wait
time for obtaining a visit to be one month.” In some cases obtaining a visit can take more than
three months.*

Guantaname Bay

More is known about the detention facility at the U.S. Naval Base at Guantanamo Bay than
virtually all other facilities. The detention facility there was opened in early 2002, when the U.S.
military removed several hundred individuals from Afghanistan.® As of April 2004,
Guantanamo Bay housed 595 detainees, from approximately 40 countries.®® According to the
Defense Department, 134 detainees
have been released since the
detention facility opened, and 12
others have been returned for

Hayder Thamer Salman

Hayder Thamer Salman, a 23-year-old computer scientist

continued detention in their home
country.”

Nonetheless, the numbers
provided by the Administration
raise concerns that the information
regarding the number of detainees
provided by the U.S. Government
does not reveal the whole picture.
For example, on July 18, 2003, the
Deparunent of Defense announced
there were “approximately 660”
detainees in Guantanamo,
representing the net figure
resulting from the release of 27
detainees and the new arrival of
10.# From then until April 2, 2004,
the Pentagon made ¢ight additional
official announcements, advising of
further releases aggregating 78, and
20 new arrivals.® Mathematically,

working at the Pharmaceutical College of Baghdad, is
believed to have been seized by U.S.-led coalition forces
on January 22, 2004, while he was driving his car near
Al-Yarmuk Hospital. While he was driving, a U.S.
convoy ahead of him was attacked. Fire from both sides
ensued and Hayder was hurt by the crossfire. Hayder
and his friend who was a passenger were both detained.
His friend was interrogated and held for almost two
weeks and then released. Hayder’s location remains
unknown. Hayder’s father was executed under Saddam'’s
regime. His mother, a lecturer at the Medical College in
Baghdad, has searched for him since his seizure. She
went to see an officer inn charge of the Yarmuk area. She
received numerous emails informing her that her son
was at different hospitals, but each hospital told her he
was not there. She has been unable to locate him and
believes he is being held at a hospital as a security
detainee.”

|
|

I

this should have resulted in a net decrease of 58, leaving a total detainee population of 602. In :
fact, on that date, there were only s95 detainees on the base, according to the Department of
Defense,” leaving seven unaccounted for. While the releases of one Spaniard (on February 13,
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2004) or one Dane (on February 25) or five Britons {on March g9) were publicly announced,®
there were seven other detainees whose release or transfer apparently did not merit official

mention.

The uncertain status of those held at Guantanamo has also been the subject of widespread
international concern.” The President designated those detained at Guantanamo as “enemy” or
“unlawful combatants,”® a status with unclear legal meaning as it has been used by the
Administration. A number of the detainees’ family members filed habeas corpus petitions in U.S.
courts challenging the government’s authority to indefinitely detain prisoners without charge,
and the .S, Supreme Court is expected to issue a decision on the matter in late june.

In the meantime, the legal status of the Guantanamo detainees remains obscure. Under the
Geneva Conventions, persons captured during an international armed conflict are either
prisoners of war or civilians; both categories come with specific protections delineated in the
Geneva Conventions.” Prisoners of war are entitled, for example, to be treated humanely at all
times, send and receive letters, and be free from physical or mental torture in the course of
interrogations.®* Civilians who engage directly in combat are not entitled to prisoner-of-war
protections, but are entitled to basic protections such as the right to be treated with humanity;
unlike prisoners of war, they may also be prosecuted for the act of having taken up arms.® If
there is any doubt as to the status to which a detainee is entitled, he must be afforded a so-called
Article § hearing to determine, on an individual basis, the rights to which he is entitled."® None
of the detainees currently held at Guantanamo has been afforded a standard Article § hearing.™”
Indeed, as “unlawful combatants,” Guantanamo detainees have been afforded neither the
protections under the Geneva Conventions, nor the protections of the U.S. criminal justice
system, nor has any of the nearly 6oo detainees yet been tried for crimes under the law of war.

Pakistan

Joint Pakistan and U.S. operations in the “war on terrorism” and the capture of suspects in
Pakistan have raised suspicion of U.S. detention locations in Pakistan, particularly at Kohat and
Alizai. In Spring 2002, U.S. military and law enforcement officials began aiding Pakistani
officials in tracking Al-Qaeda and Taliban members within Pakistan.'”* Press reports indicate
that as of July 2003, Pakistani authorities detained and transferred to U.S. custody almost 500
individuals.'®

A number of press reports have indicated the use by the United States of a prison in Kohat,
Pakistan, near the border of Afghanistan. Immediately following the war in Afghanistan,
Pakistani authorities moved all “civilian” prisoners from the prison in Kohat, along with all
prison records and staff. The prison in Kohat came to be used to hold suspected terrorists and
Taliban members. In the first haif of 2002, over 140 suspected Al-Qaeda and Taliban members
were moved to the Kohat prison.’®* According to press reports, the Pakistani army maintained

the external security of the prison, while U.S. officials were responsible for the internal
security.'” U.S. interrogators questioned prisoners freely in Kohat and determined which among
them to move to Guantanamo Bay.’”® A number of people raised concerns at the treatment of
the prisoners, including a local leader, Javed Ibrahim Paracha of the Pakistan Muslim League-
Nawaz (pML-N), who described prisoners, shackled and only in their shorts, being whisked onto
military planes in the middle of the night.*”
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In September 2003, the Pakistani press reported that U.S. officials were given authority over
Kohat airport and that construction was planned for a special facility to house Taliban and Al
Qaeda prisoners. When questioned about this development, Director-General of Inter Services
Public Relations (1spr) Major General Shaukat Sultan denied that the Kohat airport was being
handed over to the United States.'™ The Department of Defense and the C1A refuse to confirm
or deny the existence of detention facilities in Pakistan.**

Diego Garcia

The U.S. Naval Base on the island of Diego Garcia is located in the Indian Ocean, 3,000 miles
south of Iraq. Diego Garcia was established as part of the British Indian Ocean Territories. The
United States leased the territory from the United Kingdom in 1966 for an initial period of 50
years."® It was developed as a joint U.S. and U.K. air and naval refueling and support station
during the Cold War and has since been used during the Persian Gulf War, Afghan War, and the
recent war in Iraq.™ There are approximately 1,700 military personnel and 2,000 civilian
contractors on the island.™ No one is allowed on the island uniess they are military personnel
or supporting military operations.’

Pentagon officials have denied the existence of detention facilities at Diego Garcia housing

individuals detained in the context of the “war on terrorism.”™* The C1A has refused to

comment on whether there are detainees on Diego Garcia.” U.K. officials have similarly denied

assertions that detainees are being held by the United States on Diego Garcia. The i
Parliamentary Under-Secretary of State, Foreign and Commonwealth Office, Baroness Amos |
stated that there were no prisoners on Diego Garcia as of January 8, 2003, and later found

questions of whether there were Taliban soldiers on Diego-Garcia to be “entirely without

merit.”*® Nonetheless, the denials by the United States and Britain contradict repeated press

reports indicating that at least some individuals have been detained on Diego Garcia, including,

at one time, Hambali (Riduan Isamuddin), the leader of the Jemaah Islamiyah."’

Jordan

Investigative reporters have tdentified the Al Jafr Prison, in the southern desert, as a CIA
interrogation facility."® According to press reports, approximately 100 detainees have passed
through the prison, including high level Al Qaeda leaders, Khalid Sheikh Mohammed and Abd
al-Rahim al Nashiri."? The C1a and the Pentagon have refused to confirm or deny the existence
of any detention facilities in Jordan.”*® Other sources have told us that at least one such facility

exists.

United States

The U.S. Government is detaining at least three individuals as “enemy combatants” on U.S. soil:
two U.S. citizens, Jose Padilla and Yaser Hamdi, as well as Ali Saleh Kahlah al-Marri, a Qatan
national residing in the United States. They are all held at the Naval Consolidated Brig in
Charleston, South Carolina,*®

The legal status or rights held by these “enemy combatants” is now being considered by the U.S.
Supreme Court, which is expected to rule in the coming weeks on the legality of their detention.
The President has designated Padilla, Hamdi and al-Marri “enemy combatants,” and deprived
them of protection under the Geneva Conventions or under U.S. criminal law.”” In effect, the
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President has reserved for himself the authority to deny those so labeled, regardless of
citizenship, all legal rights and remedies, whether under intemational human rights or
humanitarian law, U.S. criminal law, the Uniform Code of Military Justice, or the U.S.
Constitution.

The U.S. Government has likewise failed to provide information regarding the “enemy
combatants.” Both Mr. Padilla and Mr. al-Marri were abruptly removed from the criminal justice
system to military custody.”” In the case of Jose Padilla, he was originally provided a public
defense atiorney and his case was entered into the U.S. criminal justice system. While
proceedings were pending, the President declared Mr. Padilla an “enemy combatant” and
ordered him transported to a military brig in South Carolina — without informing his lawyer."
There is no clear procedure for informing families that their loved one has been designed an
“enemy combatant.” Both Mr. Padilla’s and Mr. al-Marri’s lawyers informed their respective
families of their detention while they were still in the criminal justice system.'® As far as
lawyers for Padilla, Hamdi, and al-Marri are aware, the U.S. Government did not officially inform

their respective families.”

The detainees’ access to the outside world has been limited. After nearly two years in
incommunicado detention, both Mr. Hamdi and Mr. Padilla were granted a visit with their
lawyers (following the Supreme Court’s decision to hear their cases).””” In addition, the 1CRC
has been granted a visit to Mr. Padilla and Mr. Hamdi. ' Mr. al-Marri’s attorney does not know
whether the 1ICRC has visited Mr. al-Marri.'

U.S. Ships

In the aftermath of the war in Afghanistan, a number of detainees were transferred and held for
short periods of time on the uss Bataan and uss Peleliu. In January 2002, John Walker Lindh
and David Hicks, along with a number of Taliban and Al Qaeda prisoners were detained aboard
the uss Bataan.”® Mr. Lindh was transferred to the uss Bataan on December 31, 2001 and
remained there until January 22, 2002."* Eight detainees were held on the uss Bataan during
the same time period.”* Both Mr. Hicks and Mr. Lindh were detained on the uss Peleliu prior 1o
being transferred to the uss Bataan.”® Mr. Lindh was transterred to the uss Peleliu on
December 14, 2001.2* During that time, there were at least four additional detainees on board
the uss Peleliu.”® The Defense Department has refused to confirm or deny whether any current

detainees are being held onboard naval ships.”
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[There] may be instances arising in the future where persons are wrongfully detained
in places unknown to those who would apply for habeas corpus in their behalf. . . .
These dangers may seem unreal in the United States. But the experience of less

fortunate countries should serve as a warning . . ..
Ahrens v. Clark, 335 U.S. 188 (1948) (Rutledge, J., dissenting)

In its Country Reports on human rights conditions abroad, the U.S. Department of State has
consistently criticized the practice of holding individuals incommunicado in secret detention
facilities.’”” For a nation founded on the principle of limited government, the reason for the
criticism is not difficult to understand. As one federal court recently put it in rejecting the
Government’s efforts to secretly deport certain individuals from the United States: “The
Executive Branch seeks to uproot people’s lives, outside the public eye, and behind a closed
door. Democracies die behind closed doors.""*

For this reason, the major international treaties that govern the use of detention by the United
States recognize the fundamental necessity of maintaining openness in government detention -
whether of civilians or of prisoners of war, and whether they are detained in the course of
international armed conflict or not. Moreover, longstanding U.S. law and policy reflect
adherence to these obligations.

Under the International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights (1ccpr), which the United States

ratified more than a decade ago, makes clear that all states parties have a duty to institute

procedures that will minimize the risk of torture.™ At the top of the list of required procedures:

maintaining officially recognized places of detention, keeping registers of all in custody, and |
disclosing the names of all individuals detained to their families and friends.'*°

To guarantee the effective protection of detained persons, provisions should be made for
detainees to be held in places officially recogmzed as places of detention and for their
names and places of detention, as well as for the names of persons responsible for their
detention, to be kept in registers readily available and accessible to those concerned,
including relatives and friends. To the same effect, the time and place of all interrogations
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should be recorded, together with the names of all those present and this information
should also be available for purposes of judicial or administrative proceedings.**

Such requirements are imposed because prisoners are “particularly vulnerable persons,” who can

easily become subject to abuse. In fact, incommunicado detention, especially by denying

individuals contact with family and friends, violates the 1CCPR’s obligation to treat prisoners .
with humanity."** States are thus required to implement provisions “against incommunicado

detention” that deter violations and ensure accountability.'s3

The Human Rights Committee (HRC), the independent 1CCPR monitoring body (whose
members are human rights experts elected by states parties), has consistently recognized the
import of these obligations. For example, in El-Megreisi v. Libya, the HRC found that the Libyan
government in detaining an individual for six years, the last three of which incommunicado and
at an unknown location, had violated the 1cCpr’s prohibition of torture and its requirement that
prisoners be treated with dignity.*** This, despite the fact that the family knew that the detainee
was alive and his wife had been allowed to visit him once. The HRC nonetheless found that the
detainee’s prolonged incommunicado imprisonment as well as the government’s refusal to
disclose El-Megreisi’s whereabouts amounted both to arbitrary detention and to a state failure to
minimize the risks of torture.'#

Under the Geneva Gonventions

The Geneva Conventions of 1949, which the United States has signed and ratified, are the
primary instruments of international humanitarian law protecting all those caught up in the
course of armed conflict. The U.S. Government has generally taken the position that the Geneva
Conventions apply in the U.S. armed conflict in Iraq.”® Despite this, both conflicting public
statements, and internal Administration dispute over the applicability of these treaties, have left
their role in these conflicts deeply unclear.’*

The Administration’s position regarding the Afghanistan conflict has been even less clear. In
press statements in early January 2002, Defense Secretary Donald Rumsfeld stated that as a
matter of policy, but not of legal obligation, the United States intended to treat detainees from
Afghanistan in a manner “reasonably consistent with the Geneva Conventions,” and would
“generally” follow the Geneva Conventions, though only to “the extent that they are
appropriate,” as “technically unlawful combatants do not have any rights under the Geneva
Convention.”** Following an internal review of this position at the urging of Secretary of State
Colin Powell (who was concermed about the potential effect on U.S. forces of a blanket
renunciation of the Geneva Conventions), the Administration modified its position slightly."
On February 7, 2002, White House Spokesman Ari Fleischer announced President Bush’s
decision “that the Geneva Convention applies to members of the Taliban militia, but not to
members of the international al-Qaida terrorist network.” Despite the stated application of
the Conventions, however, the Administration determined that Taliban fighters were not eligible
for prisoner-of-war status because the government had violated international humanitarian law;
this allegation had never previously stopped the United States from affording enemy government

forces prisoner-of-war protections.

The U.S. obligation to record and account for prisoners of war, defined under the Third Geneva
Convention, is clear. Prisoners of war are to be documented, and their whereabouts and health

conditions made available to family members and to the country of origin of the prisoner.” The
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Fourth Geneva Convention (governing the treatment of civilians) establishes virtually identical
procedures for the documentation and disclosure of information concerning civilian detainees.’s
These procedures are meant to ensure that “{ijnternment . . . is not a measure of purushment
and so the persons interned must not be held incommunicado.”*?

The disclosure required by the Geneva Conventions is done in the first instance through a
system of capture cards. “Immediately upon capture, or not more than one week after arrival at
a camp, even if it is a transit camp, likewise in case of sickness or transfer to hospital or another
camp, every prisoner of war shall be enabled to write direct to his family, on the one hand, and
to the Central Prisoners of War Agency provided for in Article 123, on the other hand, a card . . .
informing his relatives of his capture, address and state of health. The said cards shall be forwarded
as rapidly as possible and may not be delayed in any manner.”* (The United States’ failure to
observe the capture card system in Iraq was the subject of ICRC criticism in its recently leaked

2004 report.'")

The Central Agency described in Article 123 is a body meant to be established in a neutral
country whose purpose is “to collect all the information it may obtain through official or private
channels respecting prisoners of war, and to transmit it as rapidly as possible to the country of
origin of the prisoners of war or to the Power on which they depend.”™® The ICRC has
historically established the Central Agency and “[w]henever a conflict has occurred since the
Second World War, the International Committee has placed the Agency at the disposal of the
belligerents, and the latter have accepted its services.”'"

U.5. Domestic Law and Policy

The U.S. government has long-standing rules requiring the disclosure to the 1CRC of detainee
information as well as the provision of ICRC access to prisoners, in order to ensure that U.S.
Geneva Conventions obligations have been fulfilled. This policy is enshrined in binding military
regulations and field manuals dating back half a century.

Defense Department Directive 2310.1 - currently in force - affirms the United States’ obligation
to comply with the Geneva Conventions and establishes a framework for information
disclosure.”™ Under this Directive, the Secretary of the Army must develop plans for “the
treatment, care, accountability, legal status, and administrative procedures to be followed about
personnel captured or detained by, or transferred from the care, custody, and control of, the U.S.
Military Services.”” In particular, the Secretary of the Army is required to plan and operate a
prisoner of war and civilian internment information center to comply with the United States’
Geneva Convention obligations (described above), and “serve to account for all persons who
pass through the care, custody, and control of the U.S. Military Services.”*® The Undersecretary
of Defense for Policy (a position currently held by Doug Feith) has “primary staff responsibility”
for overseeing the detainee program.'®

To implement its obligations under Article 122 of the Third Geneva Convention, requiring each
detaining power to establish a national information bureau,’* and to fulfill Directive 2310.1, the
Army established the National Prisoner of War Information Center (NPWIC). According to
binding Army Regulation 190-8, the NpwIC is charged with maintaining records for both pows
and detained civilians.'® The center functioned during the 1901 Gulf War, and has been used in
subsequent U.S. military operations. As an information processor, the NPWIC ensures full
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accountability for persons who fall into U.S. hands. It does not make decisions regarding
whether an individual is entitled to prisoner-of-war or other legal status.’®*

As recently as last April, W. Hays Parks, Special Assistant to the Army JAG, maintained that the
NPWIC would be employed in Iraq: “Once the theater processing is accomplished, those reports
are sent back here to the National Prisoner of War Information Center, which is run under the
Army Operations Center. Those lists are all collated, put together and we ensure that we have
proper identification, the best information we can get from that. And thereafter, that

information is forwarded by the United States government to the International Committee of the
Red Cross.”™*

In his report, General Taguba noted that such regulations had not been fully complied with,
since the reporting systems - such as the National Detainee Reporting System (NDRS) and the
Biometric Automated Toolset System (BATS) - which traditionally provide information to the
NPwIC were “underutilized and often [did] not give a ‘real time’ accurate picture of the detainee
population due to untimely updating.”* Repeated efforts by Human Rights Firsts to contact the
Department of the Army, Office of Public Affairs, in order to clarify the status of the center and
the use of these reporting systems were not answered.

Finally, since 1956, the Army’s field manual has explicitly recognized the 1CRC’s right to detainee

information and access, and its special role in ensuring Geneva Conventions compliance. The |
manual stipulates: “The special position of the International Committee of the Red Cross in this

field shall be recognized and respected at all times.”” The Navy’s operations handbook likewise

authorizes the ICRC to monitor “the treatment of prisoners of war, interned civilians, and the

inhabitants of occupied territory.”® It describes the ICRC’s special status and access to

detainees:

[The ICRC’s] principal purpose is to provide protection and assistance to the victims of
armed conflict. The Geneva Conventions recognize the special status of the 1crc and
have assigned specific tasks for it to perform, including visiting and interviewing
prisoners of war, providing relief to the civilian population of occupied territories,
searching for information concerning missing persons, and offering its “good offices” to
facilitate the establishment of hospital and safety zones.'®?

Army regulations make even more explicit the rights of detainees, both civilians and combatants,
to contact the ICRC and ensure adequate access and disclosure. With respect to detained
combatants, prisoner representatives have right to correspond with the 1CrC.””® Similar internee
committees representing detained civilians also have rights to unlimited correspondence with
the ICRC. “Members of the Internee Committee will be accorded postal and telegraphic facilities
for communicating with . . . the International Committee of the Red Cross and its Delegates. . . .

These communications will be unlimited.””
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It will reverse over a century of U.S. policy and practice in supporting the Geneva
Conventions and undermine the protections of the law of war for our troops, both in
this specific conflict and in general.

Secretary of State Colin Powell

Internal Memorandum on Effects of Disregarding Geneva Conventions in Afghanistan
January 26, 2002

Current U.S. detention and interrogation practices undermine both the protection of human
rights, and U.S. national security interests. As described above, the United States has failed to
meet its obligation to keep registers of all in custody, and to disclose the names of all individuals
detained to their families and friends.'”? The United States has also failed to fulfill its obligation
under longstanding U.S. policy and law to afford the 1CRC unfettered access to all detainees held
in the course of armed conflict.”®> And the United States has failed to afford every individual in
its custody some recognized legal status -~ some human rights - under law."”* ;

These laws were enacted in part to meet essential policy objectives. As we have seen vividly
demonstrated in Abu Ghraib prison in Iraq, unregulated and unmonitored detention and
interrogation practices invite torture and abuse. These abuses put the United States’ own forces
abroad at greater risk of the same kinds of torture. These illegal practices also seriously
undermine the United States’ ability to “win the hearts and minds” of the global community - a
goal essential to defeating terrorism over the long term. This chapter discusses the basis for
those concerns.

Current Practice Sets Gonditions for Torture & Abuse

All I want to say is that there was “before” 9/11 and “after” 9/11. After 9/11 the

gloves come off.

Former C1aA Counterterrorism Director Cofer Black
Testimony to the Joint House and Select Intelhigence Committee
September 26, 2002

When governments cloak detention in a veil of secrecy, by holding prisoners incommunicado or

at undisclosed locations, the democratic system of public accountability cannot function. As
former UN Special Rapporteur on Torture Nigel Rodley has written, the more hidden detention
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practices there are, the more likely that “all legal and moral constraint on official behavior [will
be] removed.”™”"

These concerns have produced a series of international standards governing detention, expressed
in the UN Standard Minimum Rules for the Treatment of Prisoners (Standard Minimum Rules)
and the UN Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment (Body of Principles). In order to maintain public accountability and minimize the
chance for abuse, international law requires families to be notified of both arrest and detainee
whereabouts.” For the same reason, governments must hold detainees only in publicly
recognized detention centers and maintain updated registers of all prisoners.”” By ensuring that
state detention practices are subject to public scrutiny, these disclosure requirements constrain
state violence and provide basic safeguards for prisoner treatment.

Without these protections, the safety and dignity of prisoners are left exclusively to the
discretion of the detaining power - circumstances that have repeatedly produced brutal
consequences. For instance, during Saddam Hussein’s rule of Iraq, secrecy was an essential
component of detention practices. Individuals were arbitrarily arrested; tracing their
whereabouts was a virtual impossibility. As Amnesty International reported in 1994: “Usually
families of the ‘disappeared’ remainfed] ignorant of their fate until they [were] either released or
confirmed to have been executed.”” Thus, in the March 1991 uprising after the first Gulf War,
“opposition forces broke into prisons and detentions centres” across northemn and southern Irag
and released hundreds of prisoners “held in secret underground detention centres with no
entrance or exit visible 72

The United States’ own recent experiences in Iraq provide a more apt case in point. As widely
publicized reports now make clear, U.S. detention officials have used various prohibited

interrogation techniques on Iraqi prisoners, including manipulating detainees’ diets, imposing
prolonged isolation, using military dogs for intimidation, and forcing detainees to maintain
“stress positions” for prolonged periods. These practices violate U.S. and international law,"™
and a thorough internal Army investigation report documenting their use circulated within the
U.S. Government in February 2004. Yet according to press accounts, these practices continued
“until a scandal erupted in May over photographs depicting abuse at the prison.”®

Policies of secrecy and non-disclosure have also made subsequent investigations into wrong-
doing - and efforts to hold violators accountable - more difficult. Investigations into reports of
abuse and even deaths of detainees in custody have been scattered and insufficient.' For
example, the New York Times has reported on two deaths in U.S. custody at Bagram Air Force that
occurred in December 2002; according to the Times, the Army pathologist’s report indicated the
cause of death was “homicide,” a result of “blunt force injuries to lower extremities complicating
coronary artery disease.” Despite multiple requests from Human Rights First and other human
rights organizations, the Pentagon has refused to disclose any information on how, or even
whether, it was investigating these deaths.”” Recently leaked Army reports indicate that the
investigation into the deaths continues, and that the crimes remain unsolved nearly a year and a

half later.®+

Such experiences give added import to international disclosure requirements regarding
detention practices. They also make the failure of the United States to disclose detainees’
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whereabouts or numbers particularly disconcerting. By keeping its practices hidden from view,
the United States created conditions ripe for the torture and abuse now in evidence.

Current Practice Undermines Protections for Americans Abroad

It is critical to realize that the Red Cross and the Geneva Conventions do not
endanger American soldiers, they protect them. Qur soldiers enter battle with the
knowledge that should they be taken prisoner, there are laws intended to protect them

and impartial international observers to inquire after them.

Senator John McCain

Wall Street Journal Commentary
June 1, 2004

The United States’ official compliance with the Geneva Conventions since World War 11 has
been animated by several powerful concerns that remain equally important in the struggle
against terror. First and foremost is the belief that American observance of rule-of-law
protections drives our enemies to reciprocate in their treatment of American troops and civilians
caught up in conflicts overseas. As the U.S. Senate recognized in ratifying the Conventions:

If the end result {of ratification] is only to obtain for Americans caught in the maelstrom
of war a treatment which is 10 percent less vicious than what they would receive without

these conventions, if only a few score of lives are preserved because of, the efforts at
Geneva, then the patience and laborious work of all who contributed to that goal will not
have been in vain.™

Secretary of State John Foster Dulles agreed that American “participation is needed to . . . enable
us to invoke [the Geneva Conventions] for the protection of our nationals.”* And Senator Mike
Mansfield added that while American “standards are already high™:

The conventions point the way to other governments. Without any real cost to us,
acceptance of the standards provided for ptisoners of war, civilians, and wounded and
sick will insure improvement of the condition of our own people.*’

The fundamental self-interest behind ratification of the Geneva Conventions has proven effective
in conflicts preceding the “war on terrorism.” General Eisenhower, for example, explained that
the Western Allies treated German prisoners in accordance with the principles of international
humanitarian law because “the Germans had some thousands of American and British prisoners
and I did not want to give Hitler the excuse or justification for treating our prisoners more

harshly than he already was doing.”*®

During the Vietnam War, North Vietnam publicly asserted that all American pOws were war
criminals, and hence not entitled to the protections of the Geneva Conventions.'® Still, the
United States applied the Geneva Conventions’ principles to all enemy prisoners of war - both

North Vietnamese regulars and Viet Cong - in part to try to ensure “reciprocal benefits for
American captives.”®® U.S. military experts have made clear their belief that American

adherence to the Geneva Conventions in Vietnam saved American lives:

[A]lpplying the benefits of the Convention to those combat captives held in South
Vietnam did enhance the opportunity for survival of U.S. service members held by the
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Viet Cong and North Vietnamese. While the enemy never officially acknowledged the
applicability of the Geneva Convention, and treatment of American POWs continued to be
brutal, more U.S. troops were surviving capture. Gone were the days when an American
advisor was beheaded, and his head displayed on a pole by the Viet Cong. On the
contrary, the humane treatment afforded Viet Cong and North Vietnamese Army
prisoners exerted constant pressure on the enemy to reciprocate, and the American POWS
who came home in 1973 survived, at least in part, because of [that].®

The United States government’s allegiance to basic international law obligations continued
during the 1991 Gulf War, in which the United States armed forces readily afforded full
protection under the Geneva Conventions to the more than 86,000 Iragi POWs in its custody.'

It is in large measure for their effectiveness in protecting America’s own that many former
American prisoners of war today support the United States government’s adherence to the
principles of the Geneva Conventions that helped protect them. As Senator (and former
prisoner of war) John McCain has explained:

The Geneva Conventions and the Red Cross were created in response to the stark
recognition of the true horrors of unbounded war. And I thank God for that. 1 am
thankful for those of us whose dignity, health and lives have been protected by the
Conventions . . . . I am certain we all would have been a lot worse off if there had not
been the Geneva Conventions around which an international consensus formed about
some very basic standards of decency that should apply even amid the cruel excesses of
war.'?

Senator McCain recently reaffirmed his belief that our failure to abide by our own obligations
puts our troops in danger abroad: “While our intelligence personnel in Abu Ghraib may have
believed that they were protecting U.S. lives by roughing up detainees to extract information,
they have had the opposite effect. Their actions have increased the danger to American soldiers,
in this conflict and in future wars."”%4

Commenting on recent events in the “war on terrorism,” former U.S. Ambassador to Vietnam
(and former prisoner of war) Pete Peterson agreed, explaining: “There can be no doubt that the
Vietnamese while consistently denying any responsibility for carrying out the provisions of the
Geneva Accords, nevertheless tended to follow those rules which resulted in many more of us
returning home than would have otherwise been the case.”

Current Practice Undermines American “Soft Power” in the World

Detention can induce fear, isolation and hopelessness. . . .

Physicians for Human Rights

From Persecution to Prison: The Health Consequences of Detention for Asylum Seekers
June 2002

The United States’ practices in its global network of detention facilities also has a deeply
negative effect on the U.S. ability to combat the threat of terrorism. As national security experts
have pointed out, military power is only one of a set of tools in the nation’s toolbox to reduce
the chances of more terrorist attacks on U.S. soil. Other critical tools ~ what some have called
“soft power” - include diplomatic and economic measures, cultural and educational exchange,
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and the ability to credibly leverage moral and popular authority.® This last tool depends
critically on visible demonstration that the United States deeds match its words in supporting
democracy and human rights.

The extent to which the United States’ detention practices represent a failure in this regard is in
painful evidence when one compares the Administration’s statements to recent revelations
about acts of torture by U.S. personnel:

e On March 23, 2003, after American soldiers were captured and abused in Iraq, the
United States condemned Iraqi treatment of American prisoners as violating the
Geneva Conventions and contrasted it to the United States’ own treatment of
prisoners it had taken. President Bush demanded that American prisoners “be
treated humanely . . . just like we’re treating the prisoners that we have captured
humanely.’?

e On March 23, 2003, Deputy Secretary of Defense Wolfowitz also invoked the Geneva
Conventions when objecting to Iraqgi treatment of U.S. prisoners: “We’ve seen those
scenes on Al Jazeera that others have seen. We have reminded the Iraqis . . . that
there are very clear obligations under the Geneva Convention to treat prisoners
humanely . ... We treat our own prisoners, and there are hundreds of Iraqi
prisoners, extremely well.”**°

¢ On June 26, 2003, President Bush affirmed the United States’ commitment not to
torture security suspects or interrogate them in a manner that would constitute
“cruel] and unusual punishment.”

e On April 28, 2004, Supreme Court Justice Ruth Bader Ginsburg asked U.S. Deputy
Solicitor General Paul Clement how the Court could be sure that government
interrogators were not torturing detainees in U.S. custody. Clement insisted that
the Court would just have to “trust the executive to make the kind of quintessential
military judgments that are involved in things like that.”**°

The Administration’s words are admirable. But the deeds resulting from its policies have .
engendered deep uncertainty, fear, and anger among the many in the Muslim world. As

Brigadier General Mark Kimmitt, chief spckesman for the U.S. military in Iraq, recently

acknowledged: “The evidence of abuse inside Abu Ghraib has shaken public opinion in Iraq to

the point where it may be more difficult than ever to secure cooperation against the insurgency,

that winning over Iraqis before the planned handover of some sovere¢ign powers next month had

been made considerably harder by the photos.”**

The effect of U.S. secrecy and failure to communicate regarding policies of detention has deeply
alienated the families of those detained. As the New York Times reported of some of the families

of Iraqi detainees:

Sabrea Kudi cannot find her son. He was taken by American soldiers nearly nine months
ago, and there has been no trace of him since. “I'm afraid he’s dead,” Ms. Kudi said.
Lara Waad cannot find her husband. He was arrested in a raid, to0. “I had God ~ and 1
had him,” she said. “Now I am alone.” . . . . Ms. Kudi, whose son, Muhammad, was
detained nearly nine months ago, has been to Abu Ghraib more than 20 times. The huge
prison is the center of her continuing odyssey through military bases, jails, assistance
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centers, hospitals and morgues. She said she had been shoved by soldiers and chased by
dogs. “If they want to kill me, kill me,” Ms. Kudi said. “Just give me my son.”*

Recent polls by the Coalition Provisional Authority show that about 80 percent of Iraqis view
U.S. troops unfavorably. More significant, Muslim clerics now regularly rail against the United
States for the abuse of Iraqi captives at Abu Ghraib prison. As one Muslim preacher was
recently quoted saying: “No one can ask them what they are doing, because they are protected
by their freedom. . . . No one can punish them, whether in our country or their country. The
worst thing is what was discovered in the course of time: abusing women, children, men, and
the old men and women whom they arrested randomly and without any guilt. They expressed
the freedom of rape, the freedom of nudity and the freedom of humiliation.”**

Finally, U.S. policies that promote secrecy and lack of accountability have encouraged
authoritarian regimes around the globe to commit abuses in the name of counterterrorism -
abuses that undermine efforts to promote democracy and human rights. These regimes self-
consciously invoke the very language the United States uses to justify such security policies in
order to suppress lawful dissent and quell political opposition in their own countries. To cite 2
few examples:

¢« In Egypt (where President Mubarak has endorsed a diminished post-September 11
concept of the “freedom of the individual”);

e In Liberia (where former President Taylor ordered a critical journalist declared an
“enemy combatant”; the journalist was subsequently jailed and tortured);

e In Zimbabwe (where President Mugabe, while voicing agreement with the Bush
Administration’s policies in the “war on terrorism,” declared foreign journalists and
others critical of his regime “terrorists” and suppressed their work);

e In Eritrea (where the governing party arrested 11 political opponents, has held them
incommunicado and without charge, and defended its actions as being consistent

with United States actions after September 11); and

e In China (where the Chinese government charged a peaceful political activist with
terrorism and sentenced him to life in prison, leading the U.S. State Department to
note “with particular concemn the charge of terrorism in this case, given the apparent
lack of evidence [and] due process™).**

The United States is losing the critical moral high ground that is essential to achieving success
against terror; we are now used as an example of unchecked government power by the most

repressive regimes in the world.
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The revelations that have emerged about U.S. policy and practice of detention and interrogation
in the “war on terrorism” are deeply disturbing. While the United States of course has legitimate
interests in keeping some information secret, there is no legitimate security interest in failing to
provide a baseline accounting to Congress, the 1CrC, and the families of those detained of the
number, nationality, legal status, and general location of all those the United States currently

holds.
Human Rights First thus calls on the Bush Administration to take the following critical steps:

1. Disclose to Congress and the ICRC the location of all U.S.-controlled detention
facilities worldwide, and provide a regular accounting of: the number of detainees,
their nationality, and the legal basis on which they are being held.

2. Order a thorough, comprehensive, and independent investigation of all U.S.-
controlled detention facilities, and submit the findings of the investigation to

Congress.

3. Take all necessary steps to inform the immediate familfes of those detained of their
loved ones’ capture, location, legal status, and ¢ondition of health.

4. Immediately grant the ICRC unrestricted access-to all detainees being held by the
United States in the course of the global “war on terrorism.”

5. Publicly reject assertions by Administration lawyers that domestic and international
prohibitions on torture and cruelty do not apply to the President in the exercise of
his commander-in-chief authority.

6. Investigate and prosecute all those who carried out acts of torture and other cruel,
inhuman or degrading treatment in violation of U.S. and international law, as well as
those officials who ordered, approved or tolerated these acts.

7. Publicly disclose the status of all pending investigations into allegations of
mistreatment of detainees and detainee deaths in custody.
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V1. Partial List of Letters and Inquiries by Human Rights First
Since June 2003

1. June 8, 2004, Human Rights Executive Directors Working Group letter to Senators,
re: calling for support of amendment proposed by Senator Durbin reiterating the
United States’ commitment to the Convention Against Torture.

2. June 4, 2004, Human Rights First letter to John Ashcroft, Attorney General, re:
calling for expeditious investigation and prosecution of those responsible for abuses
at Abu Ghraib.

3. June 2, 2004, Human Rights First letter to P. Mathew Gillen, Director of Consular
Affairs, Saudi Arabia, re: status of Ahmed Abu Ali, U.S. citizen detained in Saudi
Arabia.

4. May 13, 2004, Human Rights First letter to Donald H. Rumsfeld, Secretary of
Defense, re: disclosure of information regarding location of detentions.

5. May 7, 2004, Human Rights Executive Directors Working Group letter to President
George W. Bush, re: abuses at Abu Ghraib.

6. December 16, 2003, Human Rights First letter to Brigadier General Thomas L.
Hemingway, Legal Advisor to the Appointing Authority, Office of Military
Commissions, re: access to military commissions.

7. November 17, 2003, Human Rights Executive Directors Working Group letter to
Colin L. Powell, Secretary of State, re: calling for investigation into the case of Maher

Arar.

8. November 17, 2003, Human Rights Executive Directors Working Group letter to
Condoleezza Rice, National Security Advisor to the President, re: calling for
investigation into the case of Maher Arar.

9. November 17, 2003, Human Rights Executive Directors Working Group letter to
William ]. Haynes 11, General Counsel, Department of Defense, re: calling for
investigation into the case of Maher Arar.

10. November 12, 2003, Human Rights First letter to Lieutenant General John R. Vines,
U.S. Commander in Afghanistan, re: status of military investigations into deaths at

Bagram Air Base.

11. June 25, 2003, Human Rights First letter to Major General John R. Vines, U.S.
Commander in Afghanistan, re: status of military investigations into deaths at
Bagram Air Base.
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12. June 18, 2003, Human Rights First letter to William J. Haynes 11, General Counsel,
Department of Defense, re: access to military commissions.
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Executive Summary

OVERVIEW

The events of October through December 2003 on the night shift of Tier I at Abu Ghraib .
 prison were acts of brutality and purposeless sadism. We now know these abuses

occurred at the hands of both military police and military intelligence personnel. The
pictured abuses, unacceptable even in wartime, were not part of authorized ihtmogaﬁom
nor were they even directed at iﬁtclligence targets. They represent deviant behéwior and a
failure of military leadership and discipline. However, we do know that some of the
egregious abuses at Abu Ghraib which were not photographed did occur during

interrogation sessions and that abuses during interrogation sessions occurred elsewhere. -

In light of what héppéﬁed at Abu Ghraib, a series of comprehensive investigations has
been conducted by various components of the Department of Defense. Since the

- beginning of hostilities in Afghanistan and Iraq, U.S. military and security operations
have apprehended about 50,000 individuals. From this number, about 300 allegations of
abuse in Afghanistan, Iraq or Guantanamo have arisen. As of Iﬁid-August 2004, 155
investigations into the allegations have been completed, resulting in 66 substantiated
cases. Approximately one-third of these cases occurred at the point of capture or tactical
collection point, frequently under uncertain, -dangcrous and violent circumstances.

Abuses of varying severity occurred at differing locations under differing circumstances
and context. They were widespread and, thougﬁ inflicted on only a small percentage of
those detaihed, they were serious both in number and in effect. No approved procedures
called for or allowed the kinds of abuse that in fact occurred. There is no evidence of a
policy of abuse promulgated by senior officials or military authorities. Still, the abuses
were not just the failure of some individuals to follow known standards, and they are
more than the failure of a few leaders to enforce proper discipline. There is both
institutional .and personal responsibility at higher levels. |

5
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Sécretary of Defense Donald Rumsfeld appointed the members of the Independent Pancl
to provide independent professional advice on detainee abuses, what caused them and
what actions should be taken to preciude their repetition. The Panel reviewed various
criminal investigations and a number of command and other major investigations. The
Panel also conducted mterwews of relevant persons, including the Secretary and Deputy
Secretary of Defense, other senior Department of Defense officials, the military chain-of-
cdmﬁxand and their staffs and other officials directly and indirectly involved with Abu
Ghraib and other detention operations. However, the Panel did not have full access to
information involving the role of the Central Infelligence Agency in detention operations;
this is an area the Panel believes ne'eﬂs further investigation and review. It should be
“noted that information provided to the Panel was that available as of mid-August 2004. If | |

additional information becomes available, the Panel’s judgments might be revised.

POLICY

With the events of September 11, 2001, the President, the Congress and the American
people recognized we were at war with a different kind of enemy. The terrdrists who
flew airliners into the World_'Trade Center and the Pentagon were unlike enemy
combatants the U.S. has fought in previous conflicts. Their objectives, in fact, are to kill
large numbers of civilians and to strike at the heart of America’s political cohesion and
its economic and military might. In the days and weeks afier the attack, the President and
his clesest advisers developed pblicies and strategies in response. On September 18,
2001, by a virtually unanimous vote, Congress passed an Authorization for Use of
Military Force. Shortly thereafter, the U.S. initiated hostilities in Afghanistan and the
first detainees were held at Mazar-¢-Sharrif in November 2001.

On February 7, 2002, the President issued a memorandum stating that he determined the
Geneva Conventions did not apply to the conflict with al Qaeda, and although they did

gpply in the conflict with Afghanistan, the Taliban were unlawful combatants and
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| therefore did not qualify for prisoner of war status (see Appendix C). Nonetheless, the

Secretary of State, Secretary of Defense, and the Chairman of the Joint Chiefs of Staff
were all in agreement thét treatment of detainees should be consistent with the Geneva
Conventions. The President ordered accordingly that detainees were to be treated . . .
humanely and, to the extent appropriate and consistent with military necessity, in a

~ manner consistent with the principles of Geneva.” Earlier, the Department of State had
argued the Geneva Conventions in their traditional épplication provided a sufficiently
robust legal construct under which the Global War on Terror could effectively be waged.
The Legal Advisor to the Chairman, Joint Chiefs of Staff, and many of the military
service attomeys agréed with this position.

In the summer of 2002, the Counsel to the President queried the Department of Justice
Office of Legal Counsel (OLC) for an opinion on the standards of conduct for
. interrogation operations conducted by U.S. personnel outside of the U.S. and the
- applicability of the Convention Against Torture. The OLC responded in an August 1,
2002 opinion in which it held that in order to constitute torture, an act must be
specifically intended to inflict severe physical or mental pain and suffering that is
difficult to endure. ' '

Army Field Manual 34-52 (FM- 34-52), with its list of 17 authorized interrogation
methods, has long been the standard source for interrogation doctrine within the
Department of Defense (see Appendix D). In October 2002, authorities at Guantanamo
requested approval of stronger interrogation techniques to counter tenacious resistance by
some detainees. The Secretary of Defense responded with a December 2, 2002 decision
authorizing the use of 16 additional techniques at Guantanamo (see Appendix E). Asa
result of concerns raised by the Navy General Counsel on January 15, 2003, Secretary
Rumsfeld rescinded the majority of the approved measures in the December 2, 2002

** authorization. Mo;eover, he directed the remaining more aggressive techniques could be

used only with his approval (see Appendix D).

7
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At the same time, he directed the Department of Defense (DoD) General Counsel to
establish a working group to study interrogation techniques. The Working Group was
headed by Air Force General Counsel Mary Walker and included wide membership from
across the military legal and intelligence communities. The Working Group also relied
heavily on the OLC. The Working Group reviewed 35 techniques and after 2 very
extensive debate ultimately recommended 24 to the Secretary of Defense. The study led
to the Secretary of Defense’s promulgation on April 16, 2003 of a list of approved
techniques strictly limited for use at Guantanamo. This policy remains in force at

. Guantanamo (see Appendix E).

. In the initial development of these Secretary of Defense policies, the legal resources of

the Services’ Judge Advocates General and General Counsels were not utilized to their
full potential. Had the Secretary of Defense had a wider range of legal opinions and a

. more robust debate regarding detainee policies and operations, his policy of April 16,

2003 might well have been developed and issued in early December 2002. This would

" have avoided the policy changes which characterized the Dec 02, 2002 to April 16, 2003

period.

It is clear that pressures for additional intelligence and the more aggressive methods
sanctioned by the Secfetary of Defense memorandum, resulted in stronger interrogation
technigues that were believed to be needed and appropriate in the treatment of detainees
defined as “unlawful combatants.” At Guantanamo, the intcrrogators used those
additional techniques with only two detainees, gaining important and time-urgent

information in the process.

In Afghanistan, from the war’s inception through the end of 2002, ail forces used

FM 34-52 as a baseline for interrogation techniques. Nonetheless, more aggressive
interrogation of detainees appears to have been on-going. On January 24, 2003, in
response to a data call from the Yoint Staff to facilitate the Working Group efforts, the
Commander Joint Task Force-180 forwarded a list of techniques being used in
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Afghanistan, including some not explicitly set out in FM 34-52. These techniques were

" included in a Special Operation Forces (SOF) Standard Operating Procedures document

published in February 2003. The 519 Milita:y'IntéIligence Battalion, a company of
which was later sent to Iraq, assisted in interrogations in support of SOF and was fully

aware of their interrogation techniques.

Interrogators and lists of techniques circulated from Guantanamo and Afghanistanto
Iraq. During July and August 2003, the 519 Military Intelligence Company was seat to
the Abu Ghraib detention facility to conduct interrogation operations. Absent any

explicit policy or guidance, other than FM 34-52, the officer in charge prepared draft

interrogation guidelines that were a near copy of the Standard Operating Procedure
created by SOF. It is important to note that techniques effective under carefully -
controlled conditions at Guantanamo became far more problematic when they migrated
and were not adequately safegnarded.

Following a CITE-7 request; Joint Staff tasked SOUTHCOM to send an assistance team
to provide advice on facilities and operations, specificilly related to scmemiﬁg,
interrogations, HUMINT collection, and inter-agency integration in the short and long
term. In August 2003, MG Geoffrey Miller arrived to conduct an assessment 6_f DoD
counter-terrorism interrogation and detention operations in Irag. He was to discuss.
current theater abilify to exploit internees rapidly for actionable intelligence. He brought
the Secretary of Defense’s April 16, 2003 policy guidelines for Guantanamo with him
and gave this policy to CJTF-7 asa possible model for the command-wide policy thathe
recommended be established. MG Miller noted that it applied to unlawful combatants at
Guantanamo and was not directly applicablé to Iraq where the Geneva Conventions
applied. In part as a result of MG Miller® s call for strong, command-wide interrogation
policies and in part as a result of a request for guidance coming up from the 519™ at Abu
Ghraib, on September 14, 2003 LTG Sanchez signed a memorandum authorizing a dozen
interrogation techniques beyond Field Manual 34-52—five beyond those approved for
Guantanamo (see Appendix D).

9
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MG Miller had indicated his model was approved only for Guantanamo. However,
CJTF-7, using reasoning from the President’s Memorandum of February 7, 2002 which '
addressed “unlawful combatants,” believed additional, tougher measures were warranted
because there were “unlawful combatants” mixed in with Enemy Prisoners of War and
civilian and criminal detainees. The CJTF-7 Commander, on the advice of his Staff
Judge Advocate, believed he had the inherent authority of the Commander in a Theater of
War to promulgate sech a policy and make determinations as to the caiegorizhtion of
deﬁaine&s under the Geneva Conventions. CENTCOM viewed the CJTF-7 policy as
unacceptably aggressive and on October 12, 2003 Commander CJTF-7 rescinded his
September directive and disseminated methods only slightly stronger than those in Field
Manual 34-52 (see Appendix D). The policy memos promulgated at the CTTF-7 level
all_owed for interpretation in several areas and did not adcqﬁatcly set forth the limits of
interrogation techniques. The existence of confusing and inconsistent interrogation |
technique policies contributed to the belief that additional interrogation techniques were

condoned.

DETENTION AND INTERROGATION OPERATIONS

From his experience in Guantanamo, MG Miller called for the military police and
military intelligence soldiers to work cooperatively, with the military police “setting the
conditions” for interrogations. This MP role included passive collection on detainees as
well as suppdrting incentives recommended by the military interrogators. These
collaborative procedures worked effectively in Guaﬂtanamo, particilarly in light of the
high ratio of approximately 1 to 1 of military police to mostly compliant detainees.
‘However, in Irag and particuléﬂy in Abu Ghraib the ratio of military police to repeatedly
unruly detainees was significantly smaller, at one point 1 to about 75 at Abu Ghraib,
making it difficult even to keep track of prisoners. Moreover, because Abu Ghraib was
ltocated in a combat zone, the military police were engaged in force protection of the
complex as well as escorting convoys of s'uppli'es to and from the prison. Compounding

10
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these problems was the inadequacy of leadership, oversight and support needed in the
face of such difficulties. ' :

At various times, the U.S. conducted detention operations at approximately 17 sites in
Iraq and 25 sites in Afghanistan, in addition to the strategic operation at Guantanamo. A
cumulative total of 50,000 detainees have been in the custody of U.S. forces since
November 2001, with a peak population of 11,000 in the month of March 2004.

In Iraq, there was not only a failure to plan for a major insurgency, bﬁt also to quickly
and adequately adapt to the insurgency that followed after major combat operations. The
October 2002 CENTCOM War Plan presupposed that relatively benign stability and
security operations would precede a handover to Iraq’s authorities. The contingencies
contemplated in that plan included sabotage of oil production facilities and large numbers
of refugees generated by communal strife. ' '

Major combat operations were accomplished more swiftly than anticipated. Then began a -
period of occupation and an active and growing insurgency. Although the removal of
Saddam Hussein was initially welcomed by the bulk of the population, the occupatior_l
became increasingly resented, Detention facilities soon held Iraqi and foreign.ten'oﬁsts as
well as a mix of Enemy Prisoners of War, other security detainees, criminals and
ﬁndoubtedly some accused as a result of factional rivalries. Of the 17 detention facilities
in Iraq, the largest, Abu Ghraib, housed up to 7,000 detainees in October 2003, with a
guard force of only about 90 personnel from the 800™ Military Police Brigade. Abu
Ghraib was seriously overcrowded, under-resourced, and under continual attack. Five
U.S. soldiers died as a result of mortar attacks on Abu Ghraib. In July 2003, Abu Ghraib,
was mortared 25 times; on August 16, 2003, five detainees were killed and 67 wounded
in a mortar attack. A mortar attack on April 20, 2004 killed 22 detainees.

Problems at Abu Ghraib are traceable in part to the nature and recent history of the
military police and military intelligence units at Abu Ghraib. The 800" Military Police

11
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Brigade had one year of notice to plan for detention operations in Iraq. Original
projections called for approximately 12 detention facilities in non-hostile, rear areas with
a projection of 30,000 to 100,000 Enemy Prisoners of War. Though the 800™ had
planned a detention operations exercise for the summer of 2002, it was cancelled because
of the disruption in soldier and unit availability resulting from the mobilization of
- Military Police Reserves following 9/11. Although its readiness was certified by U.S.
Army Forces Command, actual deployment of the 800™ Brigade to Iraq was chaotic. The
“Time Phased Force Deployment List,” which was the planned flow of forces to the _
theater of operations, was scrapped in favor of piecemeal unit deployment orders based
on actual unit readiness and personnel strength. Equipment and troops regﬁ.larly arrived
out of planned sequence and rarely together. Improvisation was the order of the day.
While some units overcame these difficuities, the 800™ was among the lowest in pﬁority
-and did not have the capability to overcome the shortfalls it confronted. |

The 205™ MI Brigade, deployed to support Combined Joint Task Force-7 (CITF-7),
normally provides the intelligence capability for a Corps Headquarters. However, it was
insufficient to provfde the kind of support needed by CITF -7, especially with regard to
interrogators and interpreters. Some additional units were mobilized to fill in the gaps,
but while these MI units were more prepared than their military police counterparts, there
were insufficient numbers of units available. Moreover, unit cohesion was lacking
because elements of as many as six different units were assigned to the interrogation
mission at Abu Ghraib. These problems were heightened by friction between military
intelligence and military police personnel, including the brigade commanders themselves.

ABUSES

As of the date of this report, there were about 300 incidents of alleged detainee abuse
~ across the Joint Operations Areas. Of the 155 completed investigations, 66 have resulted
in 2 determination that detainees under the control of U.S. forces were abused. Dozens of
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non-judicial punishments have atready been awarded. Others are in various stages of the

military justice process.

Of the 66 already substantiated cases of abuse, eight occurred at Guantanamo, three in |
Afghanistan and 55 in Iraq. Only about one-third were related to interrogation, and two- _ o
thirds to other causes. There were five cases of detainee deaths as a result of abuse by - i
U.S. personnel during interrogations. Many more died from natural causes and enemy
mortar attacks. There are 23 cases of detainee deaths stll under investigation; three in
Afghanistan and 20 in Iraq. Twenty-cight of the abuse cases are alleged to include
Special Operations Forces (SOF) and, of the 15 SOF cases that have been closed, ten
were determined to be unsubstantiated and five resulted in disciplinary action. ‘The -

' Jacdby review of SOF detention operations found 2 range of abuses and causes similar in
scope and magnitude to those found among conventional forces, |

The aberrant behavior on the night shif in Cell Block 1-at Abu Ghraib would have been
avoided with proper training, leadership and oversight. Though acts of abuse occurred at
a number of locations, those in Cell Block 1 have a lmi(jue nature fostered by the -

 predilections of the noncommissioned officers in charge. Had these noncommissioned
officers behaved more like those on the day shift, these acts, which one participant
described as “just for the fun of it,” would not have taken place.

Concerning the abuses at Abu Ghraib, the impact was magnified by the fact the shocking
photographs were aired throughout the world in April 2004, Althoﬁgh CENTCOM had
publicly addressed the abuses in a press release in January 2004, the photographs -
remained within the official criminal investigative process. Consequently, the h1ghest
levels of command and leadership in the Department of Defense were not adequately
informed nor prepared to respond to the Congress and the American public when copies

were released by the press.
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POLICY AND COMMAND RESPONSIBILITIES

Interrogation policies with respect to Iraq, where the majority of the abuses occurred,
were inadequate or deficient in some respects at three levels: Department of Defense,
CENTCOM/CITF-7, and Abu Ghraib Prison. Policies to guide the demands for
actionable intelligence lagged behind battiefield needs. As already noted, the changes in
DoD interrogation policies between December 2, 2002 and April 16, 2003 were an
element contributing to uncertainties in the field as to which techniques were authorized.
Although specifically limited by the Secretary of Defense to Guantanamo, and requiring
his personal approval (given in only two cases), the augmented techniques for
Guantanamo migrated to Afghanistan and Irag where they were neither limited nor
safeguarded. _ . ‘ tn

At the operational level, in the absence of specific guidance from CENTCOM,
interrogators in Iraq relied on Field Manual 34-52 and on unauthorized techniques that
had migrated from Afghanistan. On September 14, 2003 CJTE-7 signed the theater’s
first policy on interrogation, which contained elements of the approved Guantanamo
policy and elements of the SOF policy (see Appendix D). Policies approved for use on
al Qaeda and Taliban detainees, who were not afforded the protection of the Geneva
Conventions, now applied to detainees who did fall under the Geneva Convention
protecticns. ‘ - |

CENTCOM disapproved the September 14, 2003 policy, resulting in another policy
signed on October 12, 2003 which essentially mirrored the outdated 1987 version of the
FM 34-52 (see Appendix D). The 1987 version, however, authorized interrogators to
control all aspects of the interrogation, “to include lighting and heating, as well as food,
clothing, and shelter given to detainees.” This was specifically left out of tﬁe current

1992 version. This clearly led to confusion on what practices were acceptable. We
cannot be sure how much the number and severity of abuses would have been curtailed
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had there been early and consistent guidance from higher levels. Nonetheless, such
guidance was needed and likely would have had a limiting effect. -

At the tactical level we concur with the Jones/Fay investigation’s conclusion that military
intelligence personnel share responsibility for the abuses at Abu Ghraib with the military
police soldiers cited in the Taguba investigation. The Jones/Fay Investigation found 44
alleged instances of abuse, some which were also considered by the Taguba report. A

~ number of these cases involved MI personnel directing the actions of MP personnel. Yet
it should be noted that of the 66 closed cases of detainee sbuse in Guantanamo,
Afghanistan and Iraq cited by the Naval Inspector General, only one-third were
interrogation related. ' |

The Panel concurs with the findings of the Taguba and Jones investigations that serious
leadership problems in the 800" MP Brigade and 205® MI Brigade, to include the 320"
MP Battalion Commander and the Director of the Joint Debriefing and Interrogation
Center (JDIC), allowed the abuses at Abu Ghraib. The Panel endorses the disciplinary
actions taken as a result of the Taguba Investigaﬁon. The Panel anticipates that the Chain
of Command will take additional disciplinary action as a result of the referrals of the
Jones/Fay investigation.

We believe LTG Sanchez should h_ave taken stronger action in November when he
realized the extent of the leadership problems af Abu Ghraib. His attempt to mentor
BG Karpinski, though well-intended, was insufficient in a combat zone in the midst of a
serious and growing insurgency. Although LTG Sanchez had more urgent tasks than
dealing personally with command and resource deficiencies at Abu Ghraib,

MG Wojdakowski and the staff should have seen that urgent demands were placed to
higher headquarters for additional assets. We concur with the Jones findings that

. LTG Sanchez and MG Wojdakowski failed to ensure proper staff oversight of detention
and interrogation operations.

15
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We note, however, in terms of its responsibilities, CJITF-7 was never fully resourced to
meet the size and complexity of its mission. The Joint Staff, CJTFJ and CENTCOM

" took too long to finalize the Joint Mamung Document (JMD). It was not finally approved
until December 2003, six months into the insurgency. At one point, CJTF-7 had only 495
of the 1,400 personnel authorized. The command was burdened with additional
complexities associated with its mission to support the Coalition Provisional Authonty

Once it became clear in the summer of 2003 that there was a major insurgency growing
in Iraq, with the potential for capturing a large number of enemy combatants, senior
leaders should have moved to meet the need for additional rmhtary police forces.
Certainly by October and November when the fighting reached a new peék, commanders
and staff from CITF-7 all the way to CENTCOM to the Joint Chiefs of Staff should have
known about and reacted to the serious limitations of the battalion of the 800% Military
Police Brigade at Abu Ghraib, CENTCOM and the JCS should have at least considered
adding forces to the detention/interrogation operation mission. It is the judgment of this
panel that in the future, considering the sensitivity of this kind of mission, the OSD
should assure itself that serious limitations in detention/interrogation missions do not

OCcCcur,

Several options were available to Commander CENTCOM and above, including
reallocation of U.S. Apmy assets already in the theater, Operational Control (OPCON) of
other Service Military Police units in theater, and mobilization and deploymmt of
additional forces from the continental United States. There is no evidence that any of the
responsible senior officers considered any of these options. What could and should have
been done more promptly is evidenced by the fact that the detention/interrogation
operation in Iraq is now directed by a Major General reporting directly to the

Commander, Multi-National Forces Iraq (MNFI). Increased units of Military Police,

fully manned and more appropriately equlpped are performing the mission once asmgued
to a single under-strength, poorly trained, inadequately equipped and weakly-led brigade.
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In addition to the already cited leadership problems in the 800 MP Brigade, there were a
series of tangled command relationships. These ranged from an unclear military
intelligence chain of command, to the Tactical Control (TACON) relationship of the
800 with CITF-7 which the Brigade Commander apparently did not adequately

" understand, and the confusing and unusual assignment of M{ and MP responsibilities at
Abu Ghraib. The failure to react appropriately to the October 2003 JCRC report,
following its two visits to Abu Ghraib, is indicative of the weakness of the leadership at
Abu Ghraib. These unsatisfactory relationships were present neither at Guantanamo nor
in Afghanistan. '

"RECOMMENDATIONS

Department of Defense reform efforts are underway and the Panel commends these
efforts. ’Iﬁey are discussed in more detail in the body of this report. The Office of the
Secretary of Defense, the Joint Chiefs of Staff and the Military Services are conducting
comprehensive reviews on how military operations have changed since the end of the
Cold War. The Military Services now recognize the problems and are studying force
compositions, training, doctrine, responsibilities and active duty/reserve and
guardfconﬁ'actor mixes which must be adjusted to ensure we are better prepared to.
succeed in the war on terrorism. As an example, the Army is currently planning and
developing 27 additional MP companies.

The specific recommendations of the Independent Panel are contained in the
Recommendations section, beginning on page 87.
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CONCLUSION

The vast majoritjlf of detainees in Guantanamo, Afghanistan and Iraq were treated
appropriately, and the great bulk of detention operations were con_ductbd in compliance
with U.S. policy and directives. They yielded significant amounts of actionable
intelligence for dealing with the insurgency in Iraq and strategic intelligence of value in
the Global War on Terror. For example, much of the information in the recently released
9/11 Commission’s report, on the planning and execution of the aitacks on the World
Trade Center and Pentagon, came from intérrogation of detainees at Guantanamo and

elsewhere.

Justice Sandra Day O*Connor, writing for the majority of the Supreme Court of the

- United States in Hamdi v. Rumsfeld on June 28, 2004, pointed out that “The purpose of
detention is to prevent capt;ired individuals from returning to the field of battle and taking
‘up arms once again.” But detention operations also serve the key purpose of intelligence
gathering. These are not conipeting interests but appropriate objectives which the United
States may lawfully pursue. l '

We should emphasize that tens of thousands of men and women in uniform strive every
day under austere and dangerous conditions to secure our freedom and the freedom of
others. By historical standards, they rate as some of the best trained, disciplined and

professional service men and women in our nation’s history.

- While any abuse is too much, we see signs that the Departméent of Defense is now on the
path to dealing with the personal and professional failures and remedying the underlying
causes of these abuses. We expect any potential future incidents of abuse will similarly
be discovered and reported out of the same sense of personal honor and duty tﬁat |

characterized many of those who went out of their way to do so in most of these cases.
The damage these incidents have done to U.S. policy, to the image of the U.S. among
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populations whose support we need in the Global War on Terror and to the morale of our

armed forces, must not be repeated.
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The Secretary of Defense chartered the Independent Panel on May 12, 2004, to review
Department of Defense (DoD) Detention Operations (see Appendix A). In his
memorandum, the Secretary tasked the Independent Panel to review Department of
Defense investigations on detention operatlons whether completed or ongoing, as well as
other materials and mformahon the Panel deemed relevant to its review. The Secretary
asked for the Panel’s independent advice in highlighting the i issues considered most
important for his attention. He asked for the Panel’s views on the causes and contributing
factors to problems in detainee operations and what corrective measures would be ‘
required, '

Completed invesﬁgaﬁons reviewed by the Panel include the following:

o Joint Staff Extemal Reﬁew of Intelligence Operations at Guantanamo Bay, Cuba,
September 28, 2002 (Custer Report}

e Joint Task Force Guantanamo assistance visit to Iraq to assess intelligence

operations, September 5, 2003 (Miller Report)

e Amy Provost Ma_rshal General assessment of detention and corrections
operations in Iraq, November 6, 2003 (Ryder Report)

o Administrative investigation under Army Regulation 15-6 (AR 15-6) regarding
Abu Ghraib, June 8, 2004 (Taguba Report)

e Army Inspector General assessment of doctrine -and training for detention
operations, July 23, 2004 (Mikolashek Report)
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s The Fay investigation of activities of military personnel at Abu Ghraib and related
LTG Jones investigation under the direction of GEN Kem, August 16, 2004

« Naval Inspector General’s review of detention procedures at Guantanamo Bay,
Cuba and the Naval Consolidated Brig, Charleston, South Carolina (A briefing was
presented to the Secretary of Defense on May 8, 2004.)

e Naval Inspector General’s review of DoD worldwide interrogation operations,
due for release on September 9, 2004 '

" e Special Inspection of Detainee Operations and Facilities in the Combined Forces

Command-Afghanistan AOR (CFC-A), June 26, 2004 (Jacoby Report).

¢ Administrative Investigation of Alleged Detainee Abuse by the Combined Joint
Special Operations Task Force — Arabian Peninsula (Formica Report) Due for release
in August, 2004. Assessment not yet completed and not reviewed by the Independent

Panel

‘e Army Reserve Command Inspector General Assessment of Military Intelligence

and Military Police Training (due for release in December 2004)

Panel interviews of selected individuals either in person or via video-teleconference:

June 14, 2004:

22

e MG Keith Dayton, Director, Iraq Survey Group (ISG), Baghdad, Irag

« MG Geoffrey Miller, Director, Detainee Operations, CJTF-7, Baghdad, Iraq

o Hon Donald Rumsfeld, Secretary of Defense '

e Hon Steve Cambone, Under Secretary of Defense for Intelligence

e MG Walter Wojdakowski, Deputy Commanding General, V Corps, USAREUR
and 7% Army '
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MG Donald Ryder, Provost Marshal, U.S. Army/Commanding General, U.S.
Army Criminal Investigation Command, Washingtori, D.C.

COL Thomas Pappas, Commander, 205% Military Inteljigenoc Brigade, V Corps,
USAREUR and 7% Ammy |

‘Tune 24,2004:

L'TG David McKiernan, Comnianding General, Third U.S. Army, U.S. Army
Forces Central Command, Coalition Forces Land Component Command

MG Barbara Fast, CJITF-7 C-2, Director for Intelligence, Baghdad, Iraq

MG Geoffrey Miller, Director, Detainee Operations, CJTF-7, Baghdad, Iraq
LTG Ricardo Sanchez, Commanding General, CJTF-7, Commanding General, V
Corps, USAREUR and 7" Army in Irag

Mr. Daniel Dell’Orto Principal Deputy General Counsel, DoD

LTG Keith Alexander, G-2, U.S. Army, Washington, D.C.

L. TG William Boykin, Deputy Undersecretary of Defense for Intelligence,
Inteiligence and Warfighting Support, Office of the Under Secretary of Defense
for Intelligcnce .

Hon Douglas Feith, Under Secretary of Defense fof Policy

July 8, 2004:

COL Marc Warren, Senior Legal Adwsor to LTG Sanchez, Iraq

BG Janis Karpinski, Commander (TPU), 800™ Mititary Police Brigade,
Uniondale, NY

Hon Paul Wolfowitz, Deputy Secretary of Defense

Hon William Haynes, General Counsel DoD

M. John Rizzo, CIA Senior Deputy General Counsel

GEN John Abizaid, Commander, U.S. Central Command

MG George Fay, Deputy to the Ammy G2, Washington, D.C.

VADM Albert Church ITI, Naval inspector General
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July 22, 2004: _
o Hon Donald Rumsfeld, Secretary of Defense

The Panel did not conduct a case-by-case review of individual abuse cases. This task has
been accomplished by those professionals conducting criminat and commander-directed
investigations. Many of these investigations are still on-going. The Panel did review the
various completed and oﬁ-going reports covering the causes for the abuse. Each of these
inquiries or inspections defined abuse, categorized the abuses, and anatyzed the abuses in
conformity with the appointing authorities’ guidance, but the methodologies donot
parallel each other in all respects. The Panel concludes, based on our review of other
reports to date and our own efforts that causes for abuse have been adequately examined.

The Panel met on July 22* and again on August 16™ to discuss progress of the report.
Panel members also reviewed sections and versions of the report through July and mid-
Aungust. |

An cffective, tlmely response to our requests for other documents and support was
invariably forthcoming, due largely to the efforts of the DoD Detainee Task Force. We
conducted reviews of multiple classified and unclassified documents generated by DoD

and other sources.

Qur staff has met and communicated with rcpr&sentatlves of the Intematlonal Committee
of the Red Cross and with the Human Rights Executive Directors’ Coordinating Group.

1t should be noted that information provided to the Panel was that available as of mid-
~ August 2004. If additional information becomes available, the Panet’s judgments might
be revised.
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THE CHANGING THREAT

The date September 11, 2001, marked an historic juncture in America’s collective sense
of security. On that day our presumption of invulnerability was ineh‘iévably shattered.
Over the last decade, the military has been called upon to establish and maintain the
peace in Bosnia and Kosovo, eject the Taliban from Afghanistan, defeat the Iraqgi Army,
and fight ongaing insurgencies in Iraq and Afghanistan. Elsewhere it has been called
upon to confiont geographically dispersed terrorists who would threaten America’s right
to political sovereignty and our right to live free of fear.

In waging the Global War on Terror, the military confronts a far wider range of threats,
In Iraq and Afghamstan, U.S. forces are ﬁghﬁng diverse enemies with varying ideologies,
goals and capabilities, American soldiers and their coalition partners have defeated the
armored divisions of the Republican Guard, but are still under attack by forces using
| automatic rifles, rocket-propeiled grenades, roadside bombs and surface-to-air missiles.
We are not simply fighting the remnants of dying regimes or opponents of the local
governments and coalition forces assisting those governments, but multiple enemies
including indigenous and intczhational terrorists. This complex operational environment
requires soldiers capable of conducting traditional stability operations associated with
peacekeeping tasks one moment and fighting force-on-force engagements normally -
-associated with war-fighting the next moment. |

Warfare under the conditions described inevitably generates detainees—enemy
combatants, opportunists, trouble-makers, saboteurs, common criminals, former regime
officials and some innocents as well. These people must be carefully but humanely
processed to sort out those who remain dangerous or possess militarily-valuable
intelligence. Such processing presents extraordinarily formidable logistical,
administrative, security and legal problems completely apart from the technical obstacles
posed by commuuicating with prisoners in another language and extracting a_ctiénable
 intelligence from them in timely fashion. These activities, called detention operations,
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are a vital part of an expeditionary army’s responsibility, but they depend upon training,
skills, and attributes not normatly associated with soldiers in combat units.

Militar)-r interrogators and military police, assisted by front-line tactical units, found
themselves engaged in detention operations with detention procedures still steeped in the
methods of World War IT and the Cold War, when those we expected to capture on the
battleficld were generaily a homogenous group of enemy soldiers. Yet this is a new form
of war, not at all like Desert Stotm nor even analogous to Vietnam or Korea.

General Abizaid himself best articulated the current nature of combat in testimony before
 the U.S. Senate Armed Services Committee on May 19, 2004:

Our enemies are in a unique position, and they are a unique brand of ideological
extremists whose vision of the world is best summed up by how the Taliban ran
Afghanistan. If they can outlast us in Afghanistan and undermine the legitimate
government there, they’li once again fill up the seats at the soccer stadium and
force people to watch executions. If, in Iraq, the culture of intimidation practiced
by our enemies is allowed to win, the mass graves will fill again. Our enemies kill
without remorse, they challenge our will through the carefill manipulation of
propaganda and information, they seek safe havens in order to develop weapons
of mass destruction that they will use against us when they are ready. Their
targets are not Kabul and Baghdad, but places like Madrid and London and New
York. While we can’t be defeated militarily, we’re not going to win this thing
militarily alone.... As we fight this most unconventional war of this new century,
we miust be patient and courageous.

" In Iraq the U.S. commanders were slow to recognize and adapt to the insurgency that
erupted in the summer and fall of 2003. Military police and interrogators who had -
previous experience in the Balkans, Guantanamo and Afghanistan found themselves,
along with increasing numbers of less-experienced troops, in the midst of detention |
operations in Iraq the likes of which the Department of Defense had not foreseen. As

. Combined Joint Task Force-7 {CITF-7) began detaining thousands of Tragis suspected of
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involvement in or having knowledge of the insurgency, the problem quickly surpassed
the capacity of the staff to deal with and the wherewithal to contain it. '

Line units conducting raids found themselves seizing specifically targeted persons, so
designated by military intelligence; but, lacking interrogators and interpreters to make
precise distinctions in an alien culture and hostile neighborhoods, they reverted to
rounding up any and all suspicious-looking persons—all too often including women and
children. The flood of incoming detainees contrasted sharply with the trickle of released
" individuals. Processing was overwhelmed. Some detainees at Abu Ghraib had been held
90 days before being interrogated for the first time.

Many interrdgators, already in short supply from major reductions during the post-Cold
War drawdown, by this time, were on their second or third combat tour. Unit cohesion
and morale were largely absent as under-strength companies and battalions from across

~ the United States and Genhany were deployed piecemeal and stitched together in a losing
race to keep up with the rapid influx of vast numbers of detainees.

‘As the insurgency reached an initial peak in the fall of 2003, many military policemen
from the Reserves who had been activated shortly after September 11, 2001 had reached
the mandatory two-year limit on their mobilization time. Consequently, the ranks of
soldiers having custody of detainees in Iraq fell to about half stréngth as MPs were
ordered home by higher headquarters. ' |

Some individuals seized the oppertunity provided by this environment to give vent to
latent sadistic urges. Moreover, many well-intentioned professionals, attempting to
resolve the inherent moral conilict between using harsh techniques to gain information to
save lives and treating detainees humanely, found themselves in uncharted ethical

ground, with frequently changing guidance from above. Some stepped over the line of
humane treatment accidentally; some did so knowingly. Some of the abusers believed

other governmental agencies were conducting interrogations using harsher techniques
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than allowed by the Army Field Manual 34-52, a perception leading to the belief that
such methods were condoned. In nearly 10 percent of the cases of alleged abuse, the
chain of command ignored reports of those allégations. More than ance 2 commander

was complicit.

The requirements for successful detainee operations following major combat operations
were known by U.S. forces in Irag. After Operations Enduring Freedom and earlier -
phases of Iraqi Freedom, several lessons learned were captured in official reviews and
were available on-line to any authorized military user. These lessons included the need
for doctrine tailored to enable police and interrogators to work together effectively; the
need for keeping MP and MI units manned at levels sufficient to the task; and the need
for MP and MT units to belong to the same tactical command. However, there is no
evidence that those responsible for planning and executing detainee operations, in the
phase of the Iraq campaign following the major combat operations, availed themselves of

these “lessons learned” in a timely fashion,

Judged in a broader context, U.S. detention operations were both traditional and new..
They were traditional in that detainee operations were a part of all past conflicts. They
were new in that the Global War on Terror and the insurgency we are facing in Iraq

present a much more complicated detainee population. .

Many of America’s enemies, including those in Iraq and Afghanistan, have the ability to
conduct this new kind of warfare, often referred to as “asymmetric” warfare. ‘
Asymmetric warfare can be viewed as attempts to circumvent or undermine a superior,
conventional strength, while exploiting its weaknesses using methods the superior force
neither can defeat nor resort to itself. Small unconventional forces can violate a state’s
security without any state support or affiliation whatsoever. For this reason, many terms
in the orthodox lexicon of war—e.g., state sovereignty, national borders, uniformed

combatants, declarations of war, and even war itself, are not terms terrorists

acknowledge.
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Today, the power to wage war can rest in the hands of a few dozen highly motivated
people with cell phones and access to the Internet. Going beyond simply terrorizing
individual civilians, certain insurgent and terrorist organizations represent & higher level
of threat, characterized by an ability and willingness to violate the political sovereignty

and territorial integrity of sovereign nations.

. Essential to defeating terrorist and insurgent threats is the ability to locate cells, kill or
detain key leaders, and interdict operational and financial networks. However, the
smallness and wide dispersal of these enemy assets make it problematic to focus on
signal and imagery intelligence as we did in the Cold War, Desert Storm, and the first
phase of Operation Iraqi Freedom. The ability of terrorists and insurgents to blend into
the civilian population further decreases their vulnerability to signal and imagery
intelligence. Thus, information gained from human sources, ‘whether by spying or
interrogation, is essential in narrowing the field upon which other intelligence gathering
resources may be applied. In sum, human intefligence is absolutely necessary, not just to
£ill these gaps in information derived from 6ther_ sources, but also to prdvide clues and

leads for the other sources to exploit.

Mititary police functions must also adapt to this new kind of warfare. In addition to
organizing more units capable of handiing theater-level detention operations, we must
also orgamze those units, so they are able to deél with the heightened threat environinent.
In this new form of warfare, the distinction between front and rear becomes more fluid.

A11 forces must continuously prepare for combat operatlons.
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Although there were a number of contributing causes for detainee abuses, policy
processes were inadequate or deficient in certain respects at various levels: Department of
Defense (DoD), CENTCOM, Coalition Forces Land Component Command (CFLCC),
CJTE-7, and the individual holding facility or prison. In pursuing the question of the
extent to which policy processes at the DoD or national level contributed to abuses, it is
important to begin with policy development as individuals in Afphanistan were first
being detained in November 2001. The first detainees arrived at Guantanamo in January
2002. '

In early 2002, a debate was ongoing in Washington on the application of treaties and laws
to al Qaeda and Taliban. The Department of Justice, Office of Legal Counsel (OLC)
advised DoD General Counsel and the Counsel to the President that, among other thm.gs

e Neither the Federal War Crimes Act nor the Geneva Conventions would apply to
the detention conditions of al Qaeda prisoners, |
e The President had the authority to suspend the United States treaty obligations
~ applying to Afghanistan for the duration of the conflict should he determine
Afghanistan to be a failed state, ' o
e The President could find that the Tahban did not qualify for Enemy Prisoner of
War (EPW) status under Geneva Convention I1L

The Attorney General and the Counsel to the President, in part relying on the opinions of
OLC, advised the President to determine the Geneva Conventions did not apply to the
conflict with al Qaeda and the Taliban. The Panel understands DoD General Counsel’ s
“position was consistent with the Attorney General’s and the Counsel to the President’s
position, Earlier, the Department of State had argued that the Geneva Conventions in
their traditional application provided a sufficiently robust legal construct under which the
Global War on Terror could effectively be waged.
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The Legal Advisor to £h0 Chairman, Joint Chiefs of Staff and many service lawyers
agreed with the State Department’s initial position. They were concerned that to
conclude otherwise would be inconsistent with past practice and policy, jeopardize the
United States armed forces personnel, and undermine the Unifed States military culture
which is based on a strict adherence to the law of war. At the February 4, 2002 National

* Security Council meeting to decide this issue, the Department of State, the Deparhnent of
Defense, and the Chairman of the Joint Chiefs of Staff were in agreement that all
detainees would get the treatment they are (or would be) entitled ‘to under the Geneva

Conve_ntions.

_ On February 7, 2002, the President issued his decision memorandum (see Appendix B).
The memorandum stated the Geneva Conventions did not apply to al Qaeda and therefore
they were not entitled to prisoner of war status. It also stated the Geneva Conventions
did apply to the Taliban but the Taliban combatants were not entitled to prisoner of war
status as a result of their failure to conduct themselves in accordance with the provisions
of the Geneva Conventions. The President’s memorandum also stated: “As a matter of
policy, United States Armed Forces shall continue to treat detainees humanely aud, to the
extent appropriate and consistent with military hecessity, in a manner consistent with the

principles of Geneva.”

Regarding the applicability of the Convention Against Torture and Other Cruel Inhumane
or Degrading Treatment, the OLC opined on August 1, 2002 that interrogation methods
that comply with the relevant domestic law do not violate the Convention. It held that
only the most extreme acts, that were specifically intended to inflict severe pain and
tortare, would be in violation; lesser acts might be “cruel, inhumane, or degrading" but
would not violate the Convention Against Torture or domestic statutes. The OLC
memorandum went on to say, as Commander in Chief exercising his wartime i:uowers, the

President could even authorize torture, if he so decided.
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Reacting to tenacious resistance by some detainees to existing interrogation methods,
which were essentially limited to those in Army Field Manual 34-52 (see Appendix E),
'Guantanamo authorities in October 2002 requested approvat of strengthened counter-
interrogation techniques to increase the-intelligence yield from interrogations. This
request was accompanied by a recommended tiered list of technigues, with the proviso .
that the harsher Category I1I methods (see Appendix E) could be used only on -
“exceptionally resistant detainees” and with approval by higher headqu:irters.

This Guantanamo initiative resulted in a December 2, 2002 decision by the Sécretary of
Defense authorizing, “as a matter of policy,” the use of Categories I and II and only one
technique in Category III: mild, non-injurious physical contact (see Appendix E). Asa
result of concern by the Navy Gén_eral Counsel, the Secretary of Defense rescinded his
December approval of all Category 1I techniques plus the cne from Category III on
January 15, 2003. This essentially returned interrogation techniques to FM 34-52
guidance. He also stated if any of the methods from Categories If and 111 were deemed
warranted, permission for their use sl_léuld be requested from him (see Appendix E).

The Secretary of Defense directed the DoD General Counsel to establish a working group
to study interrogation techniques. The working group was headed by Air Force General
Counsel Mary Walker and included wide membership from across the military, legal and
iﬁtclligcnce communities. The working group also relied heavily on the OLC. The
working group reviewed 35 techniques, and after a very expansive debate, ultimately

. recommended 24 to the Secretary of Defense. The study led to the Secretary’s
promulgation on April 16, 2003 of the list of approved ‘techniques. His memorandum
emphasized appropriate safeguards should be in place and, further, “Use of these |
technigues is limited to interrogations of unlawful combatants held at Guantanamo Bay,
Cuba.” He also stipulated that four of the techniques should be used only in case of
military necessity and that he should be so notified in advance. If additional techniques
were deemed essential, they should be requested in writing, with “recommended
safeguards and rationale for applying with an identified detainee.”
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' In the initial development of these Secretary of Defense policies, the legal resources of

the Services’ Judge Advocates and General Counsels were not utilized to their fullest
potential. Had the Secretary of Defense had the benefit of a wider range of legal opinions
and a more robust debate regarding detainee policies and operations, his policy of April
16, 2003 might well have been developed and issued in early December 2002. This '
could have avoided the policy changes which charactenzed the December 2, 2002 to
April 16, 2003 period.

It is clear that pressure for additional intelligence and the more aggressive methods
anctioned by the Secretary of Defense memorandum resulted in stronger interrogation

techniques. They did contribute to a belief that.strongér interrogation methods were

needed and appropriate in their treatment of detainees. At Guantanamo, the interrogators

~ used those additional techniques with only two detainees, gaining important and time-

" urgent information in the process.

In Afghanistan, from the war’s inception through the end of 2002, all forces used

FM 34-52 as a baseline for interrogation techniques. Nonctheless more aggressive
interrogation of detainees appears to have been ongoing. On January 24, 2003, in
response to a data call from the J oint Staff te facilitate the Secretary of Defense-directed
Working Group efforts, the Commander Joint Task Force-180 forwarded a list of '
techniques being used in Afghanistan, including s'on_le not explicitly set out in FM 34-52.

‘These techniques were included in 2 Special Operations Forces (SOF) Standard

Operating Procedutes document published in February 2003. The 519 Military
Intelligence Battalion, a Company of which was later sent to Iraq, assisted in
mterr‘ogatlons in support of SOF an_d was fully aware of their interrogation techniques.

In Iraq, the operational order from CENTCOM provided the standard FM 34-52

interrogation procedures would be used. Given the greatly different situations in
Afghanistan and raq; it is not surprising there were differing CENTCOM policies for the
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two coﬁntties. In light of ongoing hostilities that monopolized commanders’ attention in

Iraq, it is also not unexpected the detainee issues were not given a higher priority.

Interrogators and lists of techniques circulated from Guantanamo and Afghanistan to
Irag. During July and August 2003, a Company of the 519™ MI Battalion was sent to the
Abu Ghraib detention facility to conduct interrogation operations. Absent guidance other
than FM 34-52, the officer in charge prepared draft interrogation guidelines that were a
near copy of the Standard Operating. Procedure created by SOF. It is important to note
that techniques effective under carefully controlled conditions at Guantanamo became far
more problematic when they migrated and were not adequately safcguarde_d.

In August 2003, MG Geoffrey Miller arrived to conduct an assessment of DoD
countertbnnrism interrogation and detention operations in Iraq. He was to discuss
current theater ability to exploit internees rapidly for actionable intelligence. He brought
to Iraq the Secretary of Defense’s April 16, 2003 policy guidelines for Guantanamo—-
which he reportedly gave to CITF-7 as a potential model—recoxﬁmending’ a command-
‘wide policy be established. He noted, however, the Geneva Conventions did apply to

fraq. In addi_tibn to these various printed sources, there was also a store of common lore

and practice within the interrogator community circulating through Guantanamo,
Afghanistan and elsewhere.

At the operational level, in the absence of more specific guidance from CENTCOM,
interrogators in Iraq relied on FM 34-52 and on unauthorized techniques that had
migrated from Afghanistan. On September 14, 2003, Commander CITF-7 signed the
theater’s first policy on interrogation which contained elerﬁents of the approved
Guantanamo policy and elements of the SOF policy. Policies approved for use on

al Qaeda and Taliban detainees who were not afforded the protection of EPW status
under the Geneva Conventions now applied to detainees who did fall under the Geneva
Convention protections. CENTCOM disapproved the September 14, 2003 policy
resulting in another policy signed on October 12, 2003 which essentially mirrored the
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outdated 1987 version of the FM 34-52. The 1987 version, however, authorized
interrogators to control all aspects of the interrogation, “to include lighting and heating,
as well as food, clothmg, and shelter given to detamees » This was specifically left out of
the 1992 version, which is currently in use. 'I'hxs clearly led to confusion on what
practices were acceptable. We cannot be sure how much the number and severity of
abuses would have been curtailed had there been early and cons1stent guidance from
higher levels. Nonetheless, such guidance was needed and likely would have had a
limiting effect.

At Abu Ghraib, the Jones/Fay investigation concluded that MI prof&ssidnals at the prison
level shared a “major part of the culpability” for the abuses. Some of the abuses occurred
during interrogation. As these interrogation techniques exceeded parameters of

FM 34-52, no training had been developed. Absent training, the interrogators used thear
own initiative to implement the new techniques. To what extent the same situation
existed at other prisons is unélcar, but the widespread nature of abuses warrants an
assumption that at least the understanding of interrogations policies was inadequate. A
host of other possible contributing factors, such as training, leadership, and the genéra]ly
chaotic situation in the prisons, are addressed elsewhere in this report.
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In any large bureaucracy, good news travels up the chain of command quickiy; bad news-
generally does not. In the case of the abuse photos from Abu Ghraib, concems about
command influence on an ongoing investigation may have impeded not_iﬁca_ﬁon to senior
officials. '

Chronology of Events

Onl anuary 13, 2004, SPC Darby gave Army criminal investigators a copy of a CD
containing abuse photos he had taken from SPC Graner’s computer. CJTF-’?,
CENTCOM, the Chairman of the Joint Chiefs of Staff and the Secretary of Defense werc
all informed of the issue. LTG Sanchez prompily asked for an outside investigation, and
MG Taguba was appointed as the investigating officer. The officials who saw the photos
on January 14, 2004, not realizing their likely significance, did not recommend the photos
be shown to more senior officials. A CENTCOM press release in Baghdad on January
16, 2004 announced there was an ongoing investigation into reported incidents of
detainee abuse at a Coalition Forces detention facility.

An interim report of the investigation was provided to CJTF-7 and CENTCOM
 commanders in mid-March 2004. It is unclear whether they saw the Abu Ghraib photos,
but their impact was not appreciated by either of these officers or their staff officers who

may have seen the photographs, as indicated by the failure to transmit them in a timely

fashion to more senior officials. When LTG Sanchez received the Taguba report, he
immediately requested an investigation into the possible involvement of military
intelligence personnel. He told the panel that he did not request the photos be
disseminated beyond the criminal investigative process because commanders are
prohibited from interfering with, or influencing, active investigations. In mid-April, LTG

McKiernan, the appointing official, reported the investigative restlts through his chain of
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command to the Deparﬁnent of the Army, the Army Judge Advocate General and the
U.S. Army Reserve Command. LTG McKieman advised the panel that he d1d not send a
copy of the report to the Secretary of Defense, but forwarded it through his chain of
command. Again the reluctance to move bad news farther up the chain of command

probably was a factor impeding notification of the Secretary of Defense.

Given this situation, GEN Rlchard Myers, the Chairman of the Joint Chiefs of Staff, was -
unprepared in April 2004 when he learned the photos of detainee abuse were to be aired

in a CBS broadcast. The planned release coincided with particularly intense fighting by

Coalition forces in Fallujah and Najaf. Afier a discussion with GEN Abizaid, GEN

Myers asked CBS to delay the broadcast out of concern the lives of the Coalition soldiers

and the hostages in Irag would be further endangered. The story of the abuse 1tself was

already public. Nonetheless, both GEN Abizaid and GEN Myers understood the pictures

would have an especially explosive impact around the world.

Informing Senior Officials

Given the magnitude of this problem, the Secretary of Defense and other senior DoD
officials need a more effective information pipeline to inform them of high-profile
incidents which may have a signiﬁcant adverse impact on DoD operations. Had such a
pipeline existed, it could have provided an accessible and efficient tool for field -
commanders to apprise mgher headquarters, the Joint Chiefs of Staff, and the Office of
the Secretary of Defense, of actual or developing situations which might hinder, impede,
or undermine U.S. operations and initiatives. Sucha system could have equipped senior

. spokesmen with the known facts of the situation from alt DoD elements involved.
Finally, it would have aliowed for senior official preparation and Congressional

notification.
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Such a procedure would make it possible fora field-level command or staff agency to
alert others of the situation and forward the information to senior officials. This would
not have been an unprcoedcntcd occurrence. For example, in December 2002, ooncemed
Naval Criminal Investigative Service agents drew attention to the potential for abuse at
Guantanamo. Those individuals had direct access to the highest levels of leadership and

were able to get that information to senior levels without encumbrance. While a

corresponding flow of information might not have prevented the abuses from occurring,

the Office of the Secretary of Defense would have been alerted to a festering issue,
allowing for an early and appropriate response. |

Another example is the Air Force Executive Issues Team. This office has fulfilled the
special information pipeline function for the Air Force since February 1998. The team
chief and team members are highly trained and experienced field grade officers drawn
from a variety of duty assignments. The team members have access to information flow
across all levels of command and staff and are continnally engaging and building contacts
to facilitate the information flow. The information flow te the team runs parallel and
complementary to standard reporting channels in order to avoid bypassmg the chain of
command but yet ensures a rapid and direct flow of relevant information to Air Force
Headquarters.

A proper, transparent posture in getting the facts and fixing the probiem would have
better enabled the DoD to deal with the damage to the mission of the U.S. in the region
and to the reputation of the U.S. military. |
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Although the most cgfegious instances of detainee abuse were caused by the aberrant

~ behavior of a limited number of soldiers and the predilections of the non-commissioned

officers on the night shift of Tier 1-at Abu Ghraib, the Independent Panel finds that
commanding officers and their staffs at various levels failed in their duties and that such-
failures contributed directly or indirectly to detainee abuse. Commanders are responsible
for all their units do or fail to do, and should be held accountable for their action or
inaction, Command failures were compounded by poor advice provided by staff officers
with responsibility for overseeing battlefield functions related to detention and
interrogation operations, Military and civilian leaders at the Department of Defense
share this burden of responsibility.

Commanders

The Panel finds that the weak and ineffectual leadership of the Commanding General of
the 800™ MP Brigade and the Commanding Officer of the 205™ MI Brigade allowed the
abuses at Abu Ghraib. There were serious lapses of leadership in both units from junior
non-commissioned officers to battalion a'nd brigade levels. The commanders of both
brigades either knew, or should have known, abuses were taking place and taken .

measures {0 prevent them, The Panel finds no evidence that organizations above the

| 800 MP Brigade- or the 205" MI Brigade-level were directly involved in the incidents

at Abu Ghraib., Accordihgly, the Panel concurs in the judgment and recommendations of

* MG Tagube, MG Fay, LTG Jones, LTG Sanchez, LTG McKiernan, General Abizaid and

General Kern regarding the commanders of these two units: The Panel expects

| disciplinary action may be forthcoming,
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The Independent Panel concurs with the findings of MG Taguba regarding the Director
of the Joint Interrogation and Debriefing Center (JIDC) at Abu Ghraib. Specifically, the
Panel notes that MG Taguba concluded that the Director, JIDC made material
misrepresentations to MG Taguba’s investigating team. The panel finds that he failed to
propexly train and control his soldiers and failed to ensure prisoners were afforded the
protections under the relevant Geneva Conventions. Thg Panel concurs with MG -
Taguba’s recommendation that he be relieved for cause and given a letter of reprimand
and notes that disciplinary action may be pending against this officer.

The Independent Panel concurs with the findings of MG Taguba regarding the
Commandet of the 320 MP Battalion at Abu Ghraib. Specifically, the Panel finds that
he failed to ensure that his subordinates were properly trained and supervised and that-he
failed to establish and enforce basic soldier standards, proficiency and acoountabilify. He
was not able to organize tasks to accomplish his mission in an appropriate manner. By
not communicating standards, policies and plans to soldiers, he conveyed a sens.cIOf tacit
approvat of abuéive behavior towards prisoners and a lax and dysfunctional command
climate took hold. The Panel concurs with MG Taguba’s recommendation that he be
relieved from command, be given a General Officer Memorandum of reprimand, and be
‘removed from the Colonel/Q-6 promotion list.

The Independent Panel finds that BG Karpinski’s leadership failures helped set the

~ conditions at the prison which led to the abuses, including her failure to establish
appropriate standard operating procedures (SOPs) and to ensure the relevant Geneva
Conventions protections were afforded prisoners, as well as her failure to take
appropriate actions regarding ineffective commanders and staff officers. The Panel notes
the conclusion of MG Taguba that she made material misrepresentations to his
investigating team regarding the frequency of her visits to Abu Ghraib. The Panel
concurs with MG Taguﬁa’s recommendation that BG Karpinski be relieved of command
and given a General Officer Letter of Reprimand. ' |
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Although LTG Sanchez had tasks more urgent than dealing personally with command
and resource deficiencies and allegations of abuse at Abu Ghraib, he should have ensured
his staff dealt with the command and resource problems. He should have assured that
urgent demands were placed for appropriate support and resources through Coalition
Forces Land Component Command (CFLCC) and CENTCOM to the Joint Chiefs of

- Staff. He was responsible for establishing the confused command relationship at the Abu
‘Ghraib prison. There was no clear delineation of command responsibilities between the
320" MP Battalion and the 205™ MI Brigade. The situation was exacerbated by CJTF-7
Fragmentary Order (FRAGO) 1108 issued on November 19, 2003 that appointed the
commander of the 205% MI Brigade as the base commander for Abu Ghraib, including
responsibility for the support of all MPs assigned to the prison. In addition to being
contrary to existing doctrine, there is no evidence the details of this command
relationship were effectively coordinated or implemented by the leaders at Abu Ghraib.
The unclear chain of command established by CITF-7, combined with the poor _
leadership and 1ack of supervision, contributed to the atmosphere at Abu Ghraib that

' allowed the abuses to take place.

The unclear command structure at Abu Ghraib was further exacerbated by the confused
command relationship up the chain. The 800™ MP Brigade was initially assigned to the
Central Command’s Combined Forces Land Component Commander (CFLCC) during
the major combat phase of Operation Iragi Freedom.- When CFLCC left the theater and
refurned to Fort McPherson Georgia, CENTCOM established Combined Joint Task
Force-Seven (CFTE-7). While the 800 MP Brigade remained assigned to CFLCC, it
.essentially worked for CJTF-7. LTG Sanchez delegated responsibility for detention
operations to his Deputy, MG Wojdakowski. At the same time, intelligence personnel at
Abu Ghraib reported through the CYTF-7 C-2, Director for Intefligence. These
arrangements had the damaging result that no single individual was responsible for

overseeing operations at the prison.
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The Panel endorses the disciplinary actions already taken, although we believe

LTG Sanchez should have taken more forceful action in November when he fully
comprehended the depth of the leadership problems at Abu Ghraib. His apparent attempt
to mentor BG Karpinski, though well-intended, was insufficient in a combat zone in the
midst of a serious and growing insurgency. - |

The creation of the Joint Interrogation and Debriefing Center (JIDC) at Abu Ghraib was
not an unusual organizational approach. The problem is, as the Army Inspector General
assessment revealed, joint doctrine for. the conduct of interrogation operations contains
inconsistent gtudance, particularly with regard to addressing the issue of the appropriate
_ command relationships governing the operation of such organizations as a J IDC. Based
on the findings of the Fay, Jones and Church investigations, SOUTHCOM and
CENTCOM were able to develop effective command relationships for such centers at
Guantanamo and in Afghanistan, but CENTCOM and CTTF-7 failed to do so for the
JIDC at Abu Ghraib.

Staff Officers

While staff officers have no command responsibilities, they are responsible for providing
oversight, advice and counsel to their commanders. Staff oversight of detention and
interrogation operations for CJTF-7 was dispersed among the prinm;pal and special staff.
The lack of one person on the staff to oversee detention operations and facilities
complicated effective and efficient coordination among the staff. |
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